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“A civil servant’s knowledge that an individual file is in fact accessible
has a practical influence on promoting the accuracy and relevance of
data.”

- David H Flaherty, Protecting Privacy in Surveillance Societies, 1989

“Although there has been a wide acceptance of the proposal that there
should be a general right of access, there has been a great deal of
debate on the question to what extent that right should be circum-
scribed to ensure that the privacy interest protected by a right of ac-
cess is properly balanced against other legitimate interests. Those
other interests include the interests of society at large. An unlimited
right of access would mean, for example, that police intelligence and
other records, used to prevent and detect breaches of the law, would
be open to inspection by the very people whose activities they were
designed, in the public interest, to frustrate. Again, there are the
interests of record keepers which need to be protected. These inter-
ests might well be jeopardised unreasonably if access were to be given
to all personal information which the record keepers hold.”

- Australian Law Reform Commission, Privacy, 1983

“An individual’s right of access tends to make the legislation self policing.
It forces agencies to consider how they handle the personal information
of customers and whether or not that information is accurate. This is of
benefit not only to the individuals concerned but also to agencies.”

- NZ Law Society Privacy Working Group, submission 1.23

4.1 INTRODUCTION

4.1.1 The right of access by the individual concerned to personal information is one of
the most significant entitlements in any privacy law. I was therefore pleased to
receive 50 submissions on the discussion paper on access and correction - more
than were made on any of the other 11 discussion papers. This chapter covers the
Act’s withholding grounds and it should be read together with the material on
principle 6 at paragraph 2.8, and the following chapter on procedural provisions.

4.1.2  Notwithstanding the importance of the right of access it cannot be absolute.
There are competing private and public interests which need to be balanced
against the individual’s right of access. However, if the right of access is to be
meaningful the reasons for withholding must be very carefully circumscribed
and subject to independent review. Part IV sets out “good reasons for refusing
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4.1.4

4.1.6

access to personal information”. There is a finite list of such grounds and agen-
cies are not generally permitted to withhold information for any other reason.'
Clause 4 of the OECD Guidelines indicate that exceptions to the right of ac-

cess, and other principles, should be “as few as possible.”

New Zealanders have had access rights to personal information held about them
in the public sector since 1982 (central government) and 1987 (local govern-
ment, education and health agencies). When the provisions governing access
to personal information by the individual concerned were transferred from the
Official Information Act to the Privacy Act the rights were extended to include
both public and private sector agencies. However, the grounds for withholding
information essentially remained the same.

Accordingly, in reviewing the grounds for withholding I have taken account of
the fact that many of these provisions have existed in law since 1982. This has
meant that a certain jurisprudence has grown up in interpreting the sections
which should not be lightly discarded. Opinions of the Ombudsmen have
been rendered on the provisions between 1983 and 1993. As the personal
rights of access to information held in the public sector are “legal rights” it has
been possible for individuals to also seek court judgments which offer further
guidance. Since 1993 I have given my own opinions on the provisions and
there have been a number of Complaints Review Tribunal decisions.?

I have borne in mind in considering possible change that there are advantages
in remaining with the existing withholding grounds in some instances so as to
retain the benefit of the jurisprudence developed to date. In respect of at least
some of the provisions, corresponding provisions continue to exist in the Offi-
cial Information Act.?

Legislative history

The Official Information Act 1982 was the outcome of recommendations of the
Committee on Official Information (the “Danks Committee”) set up to study free-
dom of information and to review the Official Secrets Act 1951. The 1982 Act
gave everyone the right to access information held by certain public sector bodies
covered by the legislation and gave the individuals concerned special access rights to
their own information under Part IV. The bodies covered were subsequently ex-
tended and now include, among others, government departments, state-owned en-
terprises, educational institutions, hospitals and others, such as my own office. The
Local Government Official Information and Meetings Act 1987 applied a similar
regime to local authorities.* With the overall right of access was a special right for
individuals to have access to personal information about themselves held by any of
those bodies. There were fewer grounds for withholding that person’s information
and no charge might be made for such access. For convenience a table of corre-
sponding provisions in the official information statutes is set out in Appendix H.

In 1993 that individual right of access to personal information under Part IV
was transferred to the Privacy Act, and at the same time it was applied to the
private sector as well as the public sector. By and large, the grounds under the
Privacy Act upon which any agency can decline to disclose to the requesting
individual what it holds are the same as those previously applicable under the
Official Information Act. Some of the withholding grounds may be relied
upon by public sector agencies only.

Privacy Act, section 30.
My office published a compilation of Tribunal decisions in September 1997.

The main corresponding provisions are those relating to procedure and access to personal information by corporate

bodies (see Parts IT and IV of the Official Information Act).

The bodies covered by the two officials information statutes corresponds generally to “public sector agency” defined

in section 2 of the Act.
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It is opportune to question whether the withholding grounds remain appropriate
in their present form. As the grounds were originally drafted only to apply to the
public sector it is also appropriate to consider whether or not they have proved
suitable for private sector agencies and whether any new grounds should be added.

Law Commission review

The Law Commission received a reference from the Minister of Justice in 1992
to undertake a “fine tuning” review of aspects of the Official Information Act.
That review was delayed. The Law Commission published its report in Octo-

ber 1997.°

The Law Commission analysed a number of provisions in the Official Infor-
mation Act which are similar or identical to provisions in the Privacy Act. Ac-
cordingly, I have taken care to consider the Law Commission’s analysis and
recommendations. In some cases, I have adopted the Law Commission’s rec-
ommendations for similar amendments to the Privacy Act. It is not essential
for provisions in the two Acts to be identical as the statutes have different cov-
erage and serve somewhat different purposes. However, it may be beneficial
where practicable to maintain a general consistency between the statutes in
certain areas. In some cases, my recommendation for change to the Act is
accompanied by a suggestion that similar change be considered for the official
information legislation.

The interaction between the Act and the official information legislation is such
that I am fortunate that the Law Commission completed its review at the time
that it did. However, that review was of limited usefulness from my perspective
as the terms of reference were established in 1992 and did not touch upon
some of the new issues apparent by 1997/98. This might point to the desirabil-
ity, at some future point, of programming a concurrent review of aspects of the
procedural provisions and withholding grounds in the Privacy Act and Official
Information Act by the Ministry of Justice. For this reason I have offered some
suggestions for further consideration even where I do not recommend immedi-
ate change to the Privacy Act.

Grouping of withholding grounds

It will not be apparent why the reasons for refusing a request are split into three
groups: sections 27, 28 and 29. The grounds for withholding in section 27 of
the Official Information Act were carried into the Act. That section in turn
refers to other sections in the Official Information Act. The rather perplexing
grouping of withholding grounds in sections in the Privacy Act 1993 is attrib-
utable to the way in which the grounds for withholding in respect of official
information and personal information are broken down in sections 6, 7 and 9
of the Official Information Act.

The key aspect of the structure of the Official Information Act appears to be
that the grounds for withholding in section 6 are identified as “conclusive”
reasons for withholding information - a distinction not used in the Privacy Act.
The other grounds do not have this “conclusive” status and are set out in sec-
tion 9 with some special reasons separated into section 7. However, if one
compares the breakdown in sections 27 to 29 of the Privacy Act the reason for
the structure is not immediately clear. The confusing arrangement makes the
Act more complex than would otherwise be the case.

I have therefore concluded that it would be desirable to reorganise sections 27
to 29 to better meet the needs of users of the Act. The wording of the with-
holding grounds should remain the same unless there is specific reason for change.
I envisage three ways in which this reorganisation could be achieved.

> Law Commission, Review of the Official Information Act 1982, 1997.
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4.1.15

4.1.16

4.1.17

4.1.18

4.1.19

4.1.20

4.2

4.2.1

6

The first would place all the withholding grounds in a single section. This would
have the merit of discontinuing the perplexing practice of splitting the withhold-
ing grounds into three sections. It would also mean that users of the Act would
need look at only one section to locate all the withholding grounds. A significant
disadvantage would be that the section would be very long. Our legislation does
not follow the practice adopted in some jurisdictions of having marginal notes
relating to individual subsections and therefore this option would not be particu-
larly helpful for users to quickly locate the exact provision of relevance.

The second option would place each of the grounds for withholding in a sepa-
rate section with its own marginal note. Users would be able to quickly iden-
tify if there is a provision of relevance. One minor disadvantage is that the
rather unattractive alpha-numeric numbering system of sections will have to be

followed (that is, section 27, 27A, 27B, 27C etc).

The third option would remove all the withholding grounds to a new schedule
and allow each to have their own separate clause and heading.® Parliamentary
Counsel may have a view as to whether it is appropriate for this material to be
so relocated.

Whichever option is adopted it would probably make sense for the reasons for
refusing requests to be reordered for convenience of users. The early clauses
should ideally set out the most important grounds for withholding or the ones
likely to arise most frequently in practice. On this basis, the present ordering is
the wrong way around. The section 27(1)(a) and (b) reasons are hardly ever
relevant to requests whereas those in (c) and (d) are of considerable importance
in the practical operation of the Act. Similarly, sections 27(2) and 28 are less
frequently relied upon than the provisions in section 29.

Before making this recommendation I considered whether change in organisa-

tion or layout of the provisions might unduly confuse users of the Act. In my

view, it will not. People who currently work with the Act, such as privacy

officers and those involved in granting or refusing access, will quickly identify

the new provisions because:

* they will be easy to find as each provision will have its own heading;

* the substantive reasons for refusing requests will not have changed and fa-
miliar wording will continue to be used.

Any modest inconvenience for existing users of the Act will be more than offset

by the improved usability of the provisions in the new format.

Some consequential amendments will need to be made. Section 32 which
allows an agency to neither confirm nor deny whether certain information ex-
ists will need to be amended to list the provisions to which it applies. If the
provisions are placed in a schedule consideration may need to be given to whether

that schedule should be expressly referred to in principle 6(3).
RECOMMENDATION 47

The existing reasons for refusal of requests set out in sections 27, 28 and 29
should be reorganised into an ungrouped list of reasons to make it easier for users
of the Act to locate relevant provisions.

SECTION BY SECTION DISCUSSION

SECTION 27 - Security, defence, international relations etc.

Section 27 provides for the withholding of information which, if disclosed pur-

Schedules are arranged according to the order in which they are introduced in the Act. Therefore, this would

presumably appear between the existing First and Second Schedules.
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suant to principle 6, would be likely to prejudice certain security, defence, in-
ternational relations, law enforcement, and safety interests. The section deals
with the same types of interests dealt with in sections 6 and 7 of the Official
Information Act.

Marginal note

The marginal note to this section is not as helpful as it might be. In particular,
it fails to draw readers’ attention to the fact that grounds relating to mainte-
nance of the law and personal safety, which are much more frequently invoked,
are also located within the sections. For this reason I have recommended else-
where that the marginal note should be changed to make it more useful.”

27(1)(a): Security, defence, international relations

The first ground for refusing requests is where the disclosure of the information
would be likely to prejudice the security or defence of New Zealand or the
international relations of the Government of New Zealand. This is derived
from section 6(1)(a) of the Official Information Act which in turn is closely
modelled upon the provision recommended by the Danks Committee.® Danks
considered this withholding ground as being necessary in the interests of the
country as a whole.

The withholding ground in section 27(1)(a) interacts, in relation to some as-
pects of international relations, with the grounds found in sections 27(1)(b)
and 27(2). Similarly, in the Official Information Act there are at least five
provisions dealing in a direct way with information relating to New Zealand’s
international relations.” The Law Commission recently considered aspects of
those provisions in its review of the Official Information Act as it had been
asked by the Minister of Justice to consider “whether there should be special
rules governing the treatment of some or all classes of diplomatic documents”.
That did not require a complete review of the withholding grounds and the
Law Commission recommended no change to the existing law."

Defence, security, and the conduct of foreign affairs, are areas of Government
activity which have traditionally been relatively free from external scrutiny. The
grounds for refusing requests for information of that type in both the Privacy
Act and Official Information Act are relatively broad. However, there have to
date been few complaints brought on review to my office. This is not entirely
surprising since the sensitive holdings of information generally do not relate to
personal information held about particular individuals but to various State se-
crets that agencies would wish to keep from prying eyes of researchers, the
news media or other citizens. In this area, therefore the Ombudsmen have
been called upon more frequently to review access complaints in the official
information jurisdiction than I have in the personal access jurisdiction.

27(1)(b): Inter-governmental entrusting of information

Section 27(1)(b) provides for withholding if release of the requested informa-
tion would be likely to prejudice the entrusting of information to the Govern-
ment of New Zealand on a basis of confidence by another government or an
international organisation. In recommending this provision the Danks Com-
mittee referred to a then recent report by the Chief Ombudsman on the Secu-
rity Intelligence Service which had reached the conclusion that information
received by New Zealand from its friends is of major importance in the politi-
cal, economic, and strategic policy making fields. Danks had concluded that it

See recommendation 2.

Committee on Official Information, Towards Open Government: General Report, 1980, page 17 and Towards Open

Government: Supplementary Report, 1981, page 65.
2 Official Information Act 1982, sections 6(a), 6(b), 7, 10 and 31.
' Law Commission, Review of the Official Information Acr 1982, pages 91-97.
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“Defence, security,
and the conduct of
foreign relations are
areas of Government
activity which have
traditionally been
relatively free from
legislative and
judicial scrutiny. The
Official Information
Act does little to
disturb this relative
freedom from
scrutiny.”

- EAGLES, TAGGART, LIDDELL,
FREEDOM OF INFORMATION IN NEW

ZEALAND, 1992




“We are pleased to
note that the Privacy
Commissioner has
held that section
27(1)(c) can be used
to protect the
identity of informants,
acknowledging the
disclosure of
informant identity
would prejudice the
maintenance of the
law by tending to
cause the information
to dry up. Sometimes
informants will
provide information
not directly to the
law enforcement
agency, but to the
agency directly
affected, such as an
insurance company,
which can act as a
conduit for such
information.”

- INSURANCE COUNCIL,
SUBMISSION L9
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4.2.7

4.2.8

4.2.9

4.2.10

4.2.11

is in the national interest to continue to get as much of this information as
possible and accordingly recommended that protection for disclosure should
be absolute if disclosure is likely to prejudice essential interests including the
continued flow of information."

The provision appears to have operated satisfactorily and I have received few
complaints relating to its use to withhold information. In the light of this, and
the recent recommendation of the Law Commission to make no change to simi-
lar provisions in the Official Information Act (albeit that the Law Commission’s
brief was very narrow), I make no recommendation for change at this time.

27(1)(c): Maintenance of the law

Section 27(1)(c) allows an agency to withhold personal information from the
individual concerned if its disclosure “would be likely to prejudice the mainte-
nance of the law, including the prevention, investigation and detection of of-
fences, and the right to a fair trial.” Typically this ground has been used for the
police to hold back from a suspect the details of an ongoing investigation.

Informant identity
I have followed the Ombudsmen, who applied the same wording under the
Official Information Act, in forming the opinion that this provision allows an
agency engaged in maintaining the law to hold back the identity of inform-
ants.'”” The argument goes that the identity of an informant, together with the
information given, is personal information about the subject of that informa-
tion who is therefore entitled to request access to it. This was the prevailing
orthodoxy under the Official Information Act and now seems accepted by the
Complaints Review Tribunal in respect of the Privacy Act."* However, if poten-
tial informants were to learn that their identity could be disclosed upon request
to the person against whom they are informing, they would be far less likely to
volunteer any information at all. Some agencies depend upon the flow of in-
formant information in order to carry out their law maintenance functions
effectively. The disclosure of informant identity would prejudice the mainte-
nance of the law by tending to cause that flow to dry up. Therefore, while each
case is considered on its merits, it is usually possible to withhold informant
identity details, where:
(a) the agency is engaged in maintenance of the law activities;
(b) its efficiency in those activities depends substantially upon the receipt of
information from informers; and
(c) there is reason to believe that informants would be less likely to provide the
information if they knew that their identities would probably be revealed
upon request.

I have taken this one step further in recognising that sometimes informants will
not provide their information directly to the law enforcement body but to an-
other agency which effectively acts as a conduit for such information in certain
circumstances. Thus an informant told a school about certain persons allegedly
selling drugs in the school grounds' and another told an insurance company of
an alleged fraud against it.”” In both of those cases the agency was able to with-
hold the informant’s identity pursuant to section 27(1)(c) in my opinion.

Investigation and detection of offences
There are also a number of complaints concerning the withholding of informa-
tion from individuals pending the completion of investigations. On a number

Committee on Official Information, Towards Open Government: General Report, 1980, pages 17-18.

12 See, for example, case notes 107, 115, 305, 549, 757, 2438 and 17375.

3 See Hadfieldv Police (1996) 3 HRNZ 115, 118 and Adams v Police (CRT Decision No. 16/97).
4 Case note 2438.

5 Case note 17375.
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of occasions I have agreed with an agency’s decision to withhold information
while an investigation is continuing. In some of these cases I have issued a case
note explaining the approach that I have taken.’® However, I have emphasised
that the ground for withholding the information only applies until the investi-
gation is completed. Once a decision has been made to prosecute the indi-
vidual, or not to proceed any further with the investigation, information may
no longer be withheld under section 27(1)(c)."”

The withholding of personal information on the basis that disclosure would be
likely to prejudice further investigation or detection of offences that might be
committed by the requester was considered by the Complaints Review Tribu-
nal in a case brought by an unsuccessful requester.'® The plaintiff in that case
had a history of making threats which warranted investigation. The Tribunal
found that the Police properly withheld details of an inquiry into a threat by
the plaintiff in 1989 on the basis that disclosure would be likely to prejudice
the investigation of any threats that might be made in a similar manner in the
future. The Police were concerned that disclosure of these details could be used
by the plaintiff to avoid detection. This is a relatively unusual circumstance
since information is usually made available after a decision on a particular in-
vestigation has been made.

TAIC

The Transport Accident Investigation Commission suggested that this provi-
sion be modified. TAIC looks into accidents with the aim of furthering trans-
port safety by identifying causes and contributing factors so that accidents may
be avoided in future. The Commission, in some of its work may depend upon
a flow of information from individuals who would not wish to have their iden-
tities revealed.

I canvassed the matter in the discussion paper and have received a number of
submissions. I considered these and the merits of the TAIC position. I am not
convinced that a new withholding ground, or a modification of existing grounds,
is necessary to address safety issues generally or accident investigation issues in
particular. If there is an issue with respect to this particular agency it would be
more appropriately dealt with in its own legislation."”

Canadian law enforcement provisions

Modern provincial Canadian privacy and access laws spell out the law enforce-

ment interests justifying, or not justifying, withholding with greater specificity

than is the case with section 27(1)(c). For example, section 15(1) of the Free-

dom of Information and Protection of Privacy Act 1992 (British Columbia)

sets out 12 law enforcement-related reasons for which information may be with-

held. They are expressed in a plain fashion which does not invite the same

degree of uncertainty as the general phrase “to prejudice the maintenance of the

law”. For example, under the British Columbia law a public body may refuse

to disclose information to the applicant if, amongst other law enforcement

grounds, the disclosure could reasonably be expected to:

* harm the effectiveness of investigative techniques and procedures currently
used or likely to be used, in law enforcement;

* reveal the identity of a confidential source of law enforcement information;

* reveal any information relating to or used in the exercise of prosecutorial
discretion;

* deprive a person of the right to a fair trial or impartial adjudication;

See case note 437 concerning an ACC investigation and case note 845 concerning an investigation by the Com-

merce Commission.

Except, for example, that information necessary to be withheld to protect informant identity as discussed above.

8 Adams v New Zealand Police, CRT Decision No 16/97.

The effect of a provision in such a statute is saved by section 7(2)(a).
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“The Association
does not believe that
allowing TAIC to
refuse to disclose
personal information
held about an
individual to that
individual will
promote TAIC’s public
safety function.
NZALPA believes that
to do so would inhibit
co-operation by pilots
and air traffic
controllers and
thereby reduce the
full and free flow of
information. What is
at risk is the co-
operative and
contributive values
which have
characterised
aviation safety
culture.”

- NZ AIR LINE PILOTS’ ASSOCIATION,
SUBMISSION L6
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* reveal a record that has been confiscated from a person by a peace officer in
accordance with an enactment;
* facilitate the escape from custody of a person who is under lawful deten-
o 20
tion.

4.2.16  The provision, in common with the general approach of Canadian legislation
to access issues, also sets out circumstances in which public bodies may not
refuse to give access to information. These have more relevance in the official
information context than for an information privacy request (for example, re-
quiring a report prepared in the course of routine inspections by an agency that
is authorised to enforce compliance with an Act to be made available).

4.2.17  Itis reasonably likely that a similar result will be arrived at in the application of
both the New Zealand and Canadian provisions - although there may be par-
ticular, and important, differences in detail. However, the key difference is that
the Canadian provision is easily understandable on its face whereas the full
meaning of the phrase used in the New Zealand Act is only completely appar-
ent when the case law, including opinions of the Ombudsmen and Privacy
Commissioner, is also known.

4.2.18 It would be desirable at some stage for the section 27(1)(c)*' provision to be
rewritten in such a way that it may be clearly understood by all those involved
including:

* staff in law enforcement agencies;
* requesters;
* bodies exercising review functions.

4.2.19  If there is to be change it would be necessary that this be done in conjunction
with consideration of similar provisions in the Official Information Act and
the Local Government Official Information and Meetings Act. There is no
immediate urgency as most “maintenance of the law” agencies have a good
understanding of the withholding ground.

@ RECOMMENDATION 48
Consideration should be given to the merits of redrafting the “maintenance of the
law” withholding grounds to make more plain the constituent law enforcement
interests protected.

27(1)(d): Endangering the safety of an individual

4.2.20  Section 27(1)(d) allows an agency to withhold material from an information
privacy request if its disclosure “would be likely to endanger the safety of any
individual.” The Complaints Review Tribunal has formed the opinion that
this provision refers to physical safety, and would not allow withholding where
there is a likelihood of harassment falling short of physical attack.?

4.2.21  The Official Information Act allows “official information” (but not personal
information about the requester) to be withheld if that is necessary for the
“protection of Ministers, members of organisations, officers, and employees
from improper pressure or harassment”. That ground is provided for in the
context of “maintaining the effective conduct of public affairs” rather than per-
sonal safety.”® Accordingly, there is some precedent in our information laws for
considering harassment as a reason for withholding information from a requester
in some circumstances.

2 Section 15(1)(c), (d), (g), (h), (i) and (j).

Any rewriting of section 27(1)(c) might also incorporate 29(1)(e) concerning the safe custody of inmates.

2 OwvN(No2) (1996) 3 HRNZ 636. See also M v Ministry of Health (1997) 4 HRNZ 79 and M v Police (1997) 4
HRNZ 91.

% See Official Information Act 1982, section 9(2)(g)(ii).
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4.2.22 I have raised on previous occasions the need to provide adequate legal protec-
tion to individuals from the threat of harassment. For example, I supported the
enactment of the Harassment Act 1997%* and advocated enabling electors to go
on the confidential electoral roll when they had obtained restraining orders
under that Act.” I have also suggested that there should be consideration of
the desirability of enabling information to be withheld on an Official Informa-
tion Act request where there is a likelihood of harassment of an individual as a
result of the release of information.?

4.2.23  The risk of harassment is probably more likely to arise upon an Official Infor-
mation Act request or a public register request” than on an information pri-
vacy request. This is because the main circumstance in which harassment might
be anticipated as the result of individuals obtaining personal information about
themselves is where the identity of informants is revealed. However, identity of 1 53
informants is commonly withheld under the maintenance of the law provision.
However, in the Official Information Act context third party requests for a
whole range of information might potentially be used for the purpose of har-
assment.

4.2.24  The Law Commission’s review of the Official Information Act was simply “fine
tuning” and they were constrained by terms of reference they had been given.
Accordingly, their report did not draw out any issues in relation to harassment.
I consider it would be desirable for the matter to be considered and, if any
change were to be warranted, for there to be similar provision in both the Pri-
vacy Act and the official information legislation.

@ RECOMMENDATION 49
Consideration should be given to the desirability of enabling the withholding of
information where there is a significant likelihood of harassment of an individual
as a result of the disclosure of information.

4.3 SECTION 28 - Trade secrets

4.3.1 Section 28 provides for the withholding of information in order to protect
trade secrets or to avoid prejudice to certain other commercial interests. It is
subject to a public interest override in that information may not be withheld if
the withholding is outweighed by other considerations which render it desir-
able, in the public interest, to make the information available. This provision
reflects section 9(2)(b) of the Official Information Act 1982 and rarely features
in complaints to the Privacy Commissioner. Criticisms of the provision would
probably include the followmg
section 28(1)(a) concernmg “trade secrets” appears to have almost no appli-
cation to information privacy requests by individuals;

* section 28(1)(b) concerning likely “prejudice to a commercial position” is
too narrowly drawn to enable withholding in all appropriate circumstances.

4.3.2  The marginal note is not as helpful as it might be. I have recommended else-
where that it be changed to “trade secrets and prejudice to commercial posi-
tion”.?

2 See Report of the Privacy Commissioner to the Minister of Justice on the Harassment and Criminal Associations

Bill, January 1997 and discussion in this report at paragraphs 7.15.3 - 7.15.9.

25

See Report of the Privacy Commissioner to the Minister of Justice on the Electoral Act 1993, April 1997.
% See Submission by the Privacy Commissioner to the Law Commission in relation to a “fine tuning” review of the
Official Information Act 1982 on a reference from the Minister of Justice, April 1997.

? Submission S59 suggested that protesters at Wellington’s Parkview Clinic had engaged in harassment, some of
which was facilitated through noting motor vehicle licence plate numbers and tracing personal details through the
public register.

2 See recommendation 2.
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4.3.3

4.3.4

4.3.5

4.3.6

4.3.7

4.3.8

28(1)(a): Trade secrets
The term “trade secrets” is not defined in the Act. It is rarely cited in Privacy
Act or Official Information Act cases. The Ombudsmen have commented:

“A general approach to the circumstances in which [the
equivalent provision in the Official Information statutes]
might apply has not been developed. It has been raised in
very few cases, and where it has been raised, there have

been difficulties in defining the term ‘a trade secret’.””

It appears from commentaries on the Official Information Act that the provi-
sion has been derived from American law.** In the USA there has apparently
been debate and litigation concerning the breadth of what constitutes a “trade
secret” with further divergence in other common law countries.’!

That the term may not have a settled meaning is potentially problematic given
that there is no statutory definition. It would be possible to await a suitable case
to go to the Tribunal to provide a precedent and guidance. The wait may be
protracted as it is difficult to envisage circumstances in which such a trade
secret might be categorised as “personal information” about a requester.

It is worth questioning whether section 28(1)(a) is necessary. The Australian Law
Reform Commission speculated in 1983 that “It may well be that some personal
information encompasses trade secrets” but offered no concrete examples.*> The
Danks Committee bill had no provision for refusing a request for personal infor-
mation by the individual concerned on the trade secret grounds. Perhaps the
relevance of trade secret in this context concerns the position of an employee
who has been closely involved with the development of the formula, process,
device etc and that the resultant information about the trade secret also comprises
information about the employee? However that is hypothetical and seems un-
likely to arise in practice. Another hypothetical example put forward is a person-
nel consultant’s questionnaire for assessing personality types or aptitudes. Per-
haps an access request for a candidate might involve revealing the consultant’s
“trade secrets” although it is possible that Part V of the Act can cope with this by
providing a summary rather than a copy of the information. Alternatively, it
might be suggested that section 28(1)(a) is intended to clearly indicate that where
a trade secret is recorded in a document containing personal information that it
can be deleted from the information in the document pursuant to section 43(1).
This is not strictly necessary since such information is severable from the docu-
ment anyway as not being personal information about the requester.

I accept that there is a need for agencies to be able to protect trade secrets from
release in response to an access request. I simply doubt whether a specific
withholding ground is even necessary since it is difficult to conceive of the
information as “personal information” about a requester. Where the trade se-
cret is in the hands of an agency other than the primary possessor of the trade
secret (perhaps supplied with an application to a government agency for a li-
cence) the trade secret can be protected on a personal access request through
section 28(1)(b) or on an Official Information Act request under sections 9(2)(b),
9(2)(ba) or 18(a) of that Act.

However, if the reason is to remain in the Act it is desirable to provide some
certainty through the inclusion of a definition. If a definition is provided it
should probably be placed within section 28 itself rather than in section 2 since

» Office of the Ombudsmen, Practice Guidelines No. 3, September 1993, paragraph 5.2.
3 See Freedom of Information in New Zealand, 1992, page 294.
3 Ibid, pages 293-297.

Australian Law Reform Commission, Privacy, 1983, paragraph 1273.
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this is the only place that it is used. Some of the recent provincial statutes in

Canada have defined “trade secret” in the following manner which appears
g

suitable for our own Act:

“Trade secret means information, including a formula,
pattern, compilation, program, device, product, method,
technique or process that:

(a) is used, or may be used, in business or for any commer-
cial advantage;

(b) derives independent economic value, actual or poten-
tial, from not being generally known to the public or to
other persons who can obtain economic value from its
disclosure or use;

(c) is the subject of reasonable efforts to prevent it from
becoming generally known; and

(d) the disclosure of which would result in harm or im-
proper benefit.”*

@ RECOMMENDATION 50
Section 28(1)(a) should be repealed as being unnecessary as a reason for with-
holding information. However, if it is retained a straightforward definition of “trade
secret” should be inserted into the provision.

28(1)(b): Prejudice commercial position

4.3.9 Section 28(1)(b) allows an agency to withhold personal information if making

it available “would be likely unreasonably to prejudice the commercial position
of the person who supplied the information or who is the subject of the infor-
mation”. The subsection does not allow the agency to withhold personal infor-
mation if the disclosure would prejudice its own commercial position which
may seem odd. An example of this oddity is that an employee in the throes of
negotiating a redundancy settlement may be able to seek access to a company’s
board minute setting out the parameters within which the company’s execu-
tives are allowed to settle such claims.

4.3.10  If the provision were to be amended, it would require care to ensure that agen-

cies could not use a “commercial prejudice” argument to impose a blanket of
secrecy over substantial areas of personal information which they hold. How-
ever, the inclusion of the qualifying “unreasonably” in subsection (1) and the
public interest test set out in subsection (2) may suffice for this. It is also an
area where there would desirably be consistency between the Act and official
information legislation.

4.3.11  If there were to be change, the opportunity could be taken to bring together in

a more coherent way some of the provisions revolving around commercial in-
terests - the obvious candidate being the evaluative material withholding ground
in section 29(1)(b). Asan illustration (but not necessarily a suitable precedent),
the British Columbia legislation has the following provision:

“Disclosure harmful to business interests of a third party
The head of a public body must refuse to disclose to an
applicant information:
(a) that would reveal:
i) trade secrets of a third party, or
ii) commercial, financial, labour relations, scientific or
technical information of a third party,

See Freedom of Information and Protection of Privacy Act 1993 (Nova Scotia), section 3; Freedom of Information
and Protection of Privacy Act 1992 (British Columbia), Schedule 1; Freedom of Information and Protection of

Privacy Act (Alberta), section 1.
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4.3.12

4.3.13

4.4

4.4.1

(b) that is supplied, implicitly or explicitly, in confidence,
and

(c) the disclosure of which could reasonably be expected
to:

i) harm significantly the competitive position or inter-
fere significantly with the negotiating position of the
third party,

ii) result in similar information no longer being sup-
plied to the public body when it is in the public in-
terest that similar information continue to be sup-
plied,

iii) result in undue financial loss or gain to any person
or organisation, or

iv) reveal information supplied to, or the report of an
arbitrator, mediator, labour relations officer or other
person or body appointed to resolve or enquire into
a labour relations dispute.”*

The provision quoted does not provide for the agency to withhold its own
commercial information but, like section 28(1)(b), simply provides for the pro-
tection of third party secrets.”® However, unlike section 28, the British Colum-
bia section permits the withholding of a wider range of information which
would be harmful to business interests such as information supplied to, or the
report of, an arbitrator.

The scope for withholding information for reasons of commercial sensitivity
has been controversial under the Official Information Act. In respect of certain
commercial issues, or involving the trading activities of the public sector, as-
pects of the Danks regime have been departed from and variously amended
since 1982. I have seen little point in developing a precise proposal for amend-
ing section 28(1)(b) since it would anyway have to also “pass muster” in rela-
tion to an amendment to the Official Information Act. Accordingly, I simply
identify for consideration some suggestions for a future joint review, namely:
* the question of whether agencies should be able to withhold information to
protect their own commercial position; and
* asa particular manifestation of that, whether a withholding ground specifi-
cally providing for information to be withheld when an individual has en-
tered into negotiations with the agency and the disclosure of the informa-
tion would unreasonably reveal the bargaining position of the agency.*

RECOMMENDATION 51

Consideration should be given to amending section 28(1)(b) to provide for with-
holding of information where the disclosure would unreasonably prejudice the com-
mercial position of the agency itself, particularly where the information requested
would reveal the agency’s bargaining position in respect of negotiations involving
the individual concerned.

SECTION 29 - Other reasons for refusal of requests

Section 29 completes the trio of sections providing reasons for the refusal of
access requests. The provision is derived from section 27 of the Official Infor-

Freedom of Information and Protection of Privacy Act 1992 (British Columbia ), section 21(1). I have omitted

subsections (2) and (3) as not being relevant to the discussion here.

However, there is another provision in the British Columbia Act allowing the public sector agency to withhold

information to protect its own interests: Freedom of Information and Protection of Privacy Act 1992 (British Co-

lumbia), section 17 (Disclosure harmful to the financial or economic interests of a public body).

Something along these lines exists in section 9(2)(j) of the Official Information Act although this has never been a

withholding ground in the personal access regime.
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mation Act and section 26 of the Local Government Official Information and
Meetings Act. Appendix H sets out a table which quickly identifies the equiva-
lent provisions in those other statutes.

29(1)(a): Unwarranted disclosure of the affairs of another

Paragraph (a) allows withholding of information where disclosure would in-

volve the unwarranted disclosure of the affairs of another individual, living or

dead. Accordingly, there are two limbs to establish that good reason exists to

refuse disclosure under the provision:

* the disclosure of the information would disclose the affairs of another per-
son; and

¢ such disclosure would be unwarranted.

This provision is frequently relevant where information requested is “mixed
information” about both the requester and another person. I have released case
notes in relation to a few of the cases on which I have reached an opinion.”
The Complaints Review Tribunal has also considered the ground in cases brought
before it.”®

Consideration of this withholding ground provides a clear example of how
there can be a tension between the privacy rights or expectations of two indi-
viduals, one of whom would like to have access to information and the other
who may prefer control of, or restriction on, the disclosure of that information.
Cases can often be resolved through means such as:

* obtaining the consent of one individual to the release of the information;
* giving access to a summary of information rather than the full information

itself.

However, in many cases techniques such as severance of information, provision
of summaries or the obtaining of consents, cannot resolve the issue and agen-
cies, and on review I or the Tribunal, must reach an opinion as to whether the
case involves the “unwarranted” disclosure of the affairs of another individual.
I have sought to develop a consistent approach to the recurrent examples that
come before me and in doing so have been assisted by the previous approach

developed by the Ombudsmen.

This is not the place to summarise the jurisprudence that has developed in
relation to the statutory provisions since that can be obtained from other sources
such as my case notes, the case notes and Practice Guidelines of the Ombuds-
men, decisions of the Tribunal and the various commentaries on the Privacy
Act and Official Information Act. It may suffice to say that access reviews
involving mixed information, and the balancing of privacy interests of two or
more individuals, involve some of the most difficult complaints that come be-
fore me. Nevertheless, I consider the statutory test to be satisfactory and not in
need of amendment.

However, at some future point when it is possible to give the withholding grounds
in both the Official Information Act and the Privacy Act a thorough, and concur-
rent, review it may be possible to spell out a new set of withholding grounds
which make some of the recurrent issues plainer to deal with both by agencies
and on review. This ought to be achievable since a series of common approaches
can be found in my case notes, those of the Ombudsmen and the guidance from
courts and the Tribunal. The Canadian approach could be adopted whereby the
Act spells out the common circumstances in which information must be with-
held or must be released. However, while such an approach may be satisfactory

3 See, for example, case notes 83, 567 and 15513.
% See, for example, O v N (No 2) (1996) 3 HRNZ 636, M v Ministry of Health (1997) 4 HRNZ 79, M v Police (1997)
4 HRNZ 91 and Adams v NZ Police, 12 June 1997, CRT Decision No 16/97.
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“Insurance companies
need to be able to
withhold evaluative
material relating to
claims due to the fact
that a claimant has
the ability to request
their personal
information while the
insurance company
may be investigating
the claim, thereby
prejudicing the
outcome of the
investigation. It
seems to us to be
anomalous that the
ACC can withhold
information in an
ongoing claims
investigation by using
section 27(1)(c), and
yet there has been
some question as to
whether or not this
same ability is
extended to the
private sector.”

- INSURANCE COUNCIL,
SUBMISSION L9
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4.4.8

4.4.9

4.4.10

44.11

for the recurrent issues there would remain a need for a test along the lines of
section 29(1)(a) to deal with the less common situations on a case by case basis.

RECOMMENDATION 52

Consideration should be given to providing statutory guidance on the withholding
of information in the common cases of “mixed” information concerning the re-
quester and other individuals.

29(1)(b): Evaluative material

One withholding ground which features in many enquiries and complaints to
the Privacy Commissioner is that set out in section 29(1)(b) and section 29(3)
which relate to “evaluative material”. The provision has come directly from the
Official Information Act. It allows an agency to withhold personal informa-
tion “being evaluative material” where the disclosure would:

“breach an express or implied promise ... which was made to
the person who supplied the information; and which was to
the effect that the information or the identity of the person
who supplied it or both would be held in confidence.”

Subsection 29(3) goes on to define restrictively what is meant by “evaluative
& y y

material” in this section. It provides that “evaluative material” means “evalua-

tive or opinion material” compiled solely:

“(a) for the purpose of determining the suitably, eligibility,
or qualifications of the individual to whom the material
relates -

i) for employment or for appointment to office; or
ii) for promotion in employment or office or for con-
tinuance in employment or office; or
iii) for removal from employment or office; or
iv) for the awarding of contracts, awards, scholarships,
honours or other benefits; or
(b) for the purpose of determining whether any contract,
award, scholarship, honour, or benefit should be con-
tinued, modified, or cancelled; or
(c) for the purpose of deciding whether to ensure any indi-
vidual or property or to continue or renew the insur-
ance of any individual or property.”

The evaluative material reason for withholding is probably one of the most
complicated to apply and most likely to vex both requesters and agencies. The
Complaints Review Tribunal has given some guidance on the statutory tests.”
The recommendations that I make will probably not diminish such difficulties
as the subject matter requires careful limitation in scope, and weighing of com-
peting interests, if it is adequately to perform its task. Possibly my recommen-
dation to split the reasons for refusing requests into separate sections will slightly
simplify matters by enabling users of the Act more readily to find the provision
and by bringing the definition of “evaluative material” immediately adjacent
to the provision to which it applies.

The evaluative material provision falls into an area where traditional views on
secrecy come clearly into conflict with more modern attitudes involving open-
ness towards employees and customers. Traditionally various pieces of informa-
tion were supplied secretly to employers, insurers, and others, and decisions af-
fecting the careers and entitlements of individuals were based upon it. As the
definition makes clear, “evaluative material” concerns information which will be

¥ Westwood v University of Auckland (1997) 4 HRNZ 107.
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used in decisions affecting the individual. This is not trivial or inconsequential
information sitting on a database never to be referred to or used. It is critical
information which individuals may wish to check. In the absence of access rights,
decisions may be taken on unreliable information which is not open to challenge
by the person most directly concerned. I am therefore reluctant to recommend
any “simplification” which might have the effect of diminishing rights of access
or allowing larger segments of information to be held “off limits”. Submissions
show a wide diversity of views being broadly evenly split between supporting the
expansion of the provision, leaving it as it is, and narrowing it.*’

Nonetheless, within appropriate bounds, I remain of the view that there is a
legitimate interest needing to be protected in relation to evaluative material.
My two proposals will not significantly diminish the existing restrictions.

Meaning of “supply”

The first proposal that I have is to clarify the provision so that information gener-
ated within an agency by a person as part of his job cannot be withheld pursuant
to this provision. One key element of the existing provision is that disclosure
would breach a promise which was made to the person “who supplied the infor-
mation”. Lyingbehind the provision is a concern, also reflected elsewhere in other
reasons for withholding information,*" that information, will not be supplied on
future occasions if a promise of confidentiality cannot be offered and be respected.

Evaluative material by its nature is used in decisions about an individual’s fu-
ture and I am concerned that, if the provision is not carefully circumscribed,
the access entitlement may be meaningless in a critical situation. In the case of
the employee whose line supervisor has given a report to the employer in rela-
tion to future employment, the information should not be able to withheld
pursuant to this provision (although there might be some other applicable hold-
ing ground in particular circumstances). However, that situation differs from
the employer who seeks a report on a prospective employee from someone with
something relevant to say who is unwilling to do so except on a promise of
confidentiality.* Although it is desirable that such people be willing to give
comments, even critical comments, openly and on the basis that they could be
shared with the individual, that does not always accord with reality. There is a
public interest in ensuring that such information continues to be made avail-
able and, in limited and appropriate cases, able to be withheld.

The concern about prejudice to the future supply of information does not gener-
ally exist in relation to internally generated information. For example, if an em-
ployer asks a line supervisor for a report on an employee, the supervisor is in no
position to insist on a promise of confidentiality - the evaluative comments will be
supplied regardless as part of the supervisor’s job. With this in mind I have inter-
preted the reference to the supply of the information in the provision, to mean that
the section does not generally apply to material which has been generated within
the agency which holds it. However, this interpretation is not obvious in the
wording of the section and might benefit from clarification in the legislation.

Six submissions supported expanding the provision for withholding evaluative material - see submissions L9, L12,

L13, L23, F20, F37. Four submissions would like to have it cut back in scope - submissions L14, L17, S2 and S42.

Five submissions appear to support it as it is - submission L4, L7, L10, L19 and S36.

41

For instance, in relation to section 27(1)(b) which expressly articulates a fear that other governments or interna-

tional organisations might cease to entrust information to New Zealand and section 29(1)(g)(ii) which is concerned

with the prejudice of the supply of information to certain news organisations. Similar concerns exist, in relation to

the protection of informant identity under section 27(i)(c) since future informants might not come forward if they

could not be given an appropriately framed promise of confidentiality.

42

This will usually be someone outside the agency but may also, infrequently, include someone within the agency who

is not obliged to give such information as part of the duties of his or her job. This latter situation arose in the

Westwood case and the same result would arise under the proposal.

PART IV: GOOD REASONS FOR REFUSING ACCESS TO PERSONAL INFORMATION 159 @

159

“WCC does not
believe that 29(3)
should be expanded
and recommends a
reduction.”

- WELLINGTON CITY COUNCIL,
SUBMISSION L14




“Sieghart made the
pragmatic argument
that the right of
access ‘is a means
rather than an end,
because the end is
to get the
information system
right, and if you give
the data subject the
right of access it is
much more likely to
be right’.”

- DAVID H FLAHERTY, PROTECTING
PRIVACY IN SURVEILLANCE
SOCIETIES, 1989
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4.4.16

4.4.17

4.4.18

4.4.19

4.4.20

4.4.21

RECOMMENDATION 53
It should be made clear that section 29(1)(b) is not available in relation to mate-
rial that is provided by a person within the agency as part of his or her job.

Response to include grounds

There will remain cases where the evaluative material reason for refusing re-
quests will continue to be applicable. Indeed, recommendation 53 will only
affect a small proportion of the cases in which the reason is presently given.

Where evaluative material information is withheld by a public sector agency
the resultant concern for the individual is usually mitigated by that person
exercising a request under section 23 of the Official Information Act for rea-
sons for the substantive decision. However, this is not available where a request
is made of a private sector agency such as an employer or insurer.

I have given careful thought to whether there is some other means by which the
needs of the individual might be better met while still protecting the interests of
the agency. I have concluded that the agency should be obliged to provide a fuller
response in refusing such a request than would normally be required by giving
the requester both the reason for refusal and grounds in support. Normally an
agency need only give the reason for refusal and a second request for the grounds
is required under section 43(2)(b) or 44(a)(ii). The grounds will require a state-
ment to be given of the considerations of fact, law and policy which led the
agency to assign the reason for refusing the request in the particular case.

The grounds will have to be particularised for the case thereby ensuring that
the agency carefully considers the statutory tests and the ability to withhold.
The change may diminish the cases in which the reason is wrongly cited to
brush-off a requester. It will also give the requester a better idea as to whether
the information is properly withheld.

RECOMMENDATION 54

Sections 43 and 44 should be amended so that the grounds in support of the
reasons for withholding evaluative material be given, without the requester need-
ing to expressly ask, unless the giving of those grounds would itself prejudice the
interests protected by section 29(1)(b).

Evaluative material held by author

At least upon first reading, section 29(1) seems to apply only to protect evaluative
material in the hands of the recipient agency and not in the hands of it author. It
may be that this was sufficient in the public sector under the Official Information
Act when what was protected was material supplied by individuals or by private
sector agencies, neither of which were subject to a right of access. The situation is
different now with the extension of access into the private sector and it may seem
odd if the provision did not allow the author of evaluative material to hold it back
in circumstances where the recipient agency may do so.

Accordingly, in the discussion paper, I asked whether section 29(1)(b) should
be revised to clarify that the author of evaluative material may withhold it from
the subject in circumstances where the material may be withheld by the recipi-
ent agency. A good response was received to this question with 17 answers.*
Every single one of them agreed that the provision should be so revised. The
submission from the Ministry of Justice made the pertinent point that the issue
would tend to arise only when the requester knew the identity of the supplier of
the evaluative material - a detail frequently withheld. I have only occasionally
seen the issue arise in practice in complaints to my office and I suspect that
requesters have not yet worked out that where an agency withholds such mate-

4 See submissions, L.2, L4, L9, L10, L12, L13, L14, L17, L19, L.22, S1, S2, S11, S13, S36, S37 and S42.
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rial they might, through a process of deduction and multiple principle 6(1)(a)
requests, identify who has supplied the information and request access to it.

In making the recommendation I acknowledge that the scope of this basis for
withholding will be broadened which is a matter I have earlier expressed con-
cern about. Nonetheless, if the basic shape of the evaluative material withhold-
ing provision is seen as reasonable and appropriate then I believe the case for
protecting the information in the hands of the author is sound. Certainly those
people who made submissions seemed to think so.

RECOMMENDATION 55

Section 29(1)(b) should be amended to clarify that the author of evaluative mate-
rial may refuse an information privacy request in circumstances where the mate-
rial may be withheld by the recipient agency.

29(1)(c): Physical or mental health

Section 29(1)(c) provides that an agency may refuse to disclose personal infor-
mation relating to the requester’s physical or mental health if, after consulta-
tion (where practicable) with the individual’s medical practitioner, it is satisfied
that disclosure of the information would be likely to prejudice the requester’s
physical or mental health.

Use of provision

This withholding ground is not frequently relied upon by agencies and I have
received few complaints. However, one unsuccessful complainant took such a
matter to the Complaints Review Tribunal. In the case of M v Ministry of
Health** the Tribunal gave consideration to the interpretation of the provision.
One aspect related to the question of who is the “individual’s medical practi-
tioner” when, as is common in these cases, the individual is receiving, or has
received, treatment through the mental health system. The issue is whether the
agency should consult the individual’s psychiatrist or general practitioner. The
Tribunal took the view that it should be the “medical practitioner whose pri-
mary ethical obligation is to the individual” which it considered “most likely to
be the requester’s general practitioner or the specialist with whom the requester
has more than a passing patient/doctor relationship”.

There is a natural suspicion amongst patients, and individuals interested in
information access issues, at suggestions that individuals ought not to be made
aware of information about them because such knowledge would be likely to
harm their health. Some worry at “doctor knows best” overtones which hark
back to an era when individuals were generally not shown their medical records
at all. However, in practice the withholding ground is relied upon in a very
sparing manner. In the few cases that come for review the agencies, and medi-
cal practitioners involved, have usually done a great deal of soul searching be-
fore withholding the information. The concerns for physical or mental health
are genuinely held and agencies often believe that the consequences of disclo-
sure can be dire indeed. Provision for independent review also helps ensure
that potential misuse of the ground is minimised. Some health agencies offer
the availability of a counsellor or doctor to discuss concerns at the contents of
documents revealed in order to minimise the risks consequent upon disclosure.

Psychologists

I received an unsolicited submission from a clinical psychologist who suggested
that the present reference to an individual’s medical practitioner in section
29(1)(d) be replaced by one which would include an individual’s psychologist.
Two scenarios were outlined. The first would involve a request directly to a
psychologist. The submission was that the psychologist should be able to with-

“(1997) 4 HRNZ 79.
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4.4.27

4.4.28

4.4.29
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4.4.31

4.4.32
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hold information under the provision without the need to consult with the
individual’s medical practitioner. The second suggestion was that other agen-
cies holding information be permitted to consult with the individual’s psy-
chologist as an alternative to consulting the individual’s medical practitioner.

I do not accept the case made in the submission to permit psychologists to
dispense with consultation with an individual’s medical practitioner before with-
holding information under section 29(1)(c). The withholding ground is di-
rected towards “physical or mental health”. “Physical health” is the province of
medical practitioners. “Mental health” is also primarily the province of medi-
cine although a psychologist may also possess relevant knowledge and insights.
In the rare cases where the issue arises, a psychologist may be better informed to
make the decision to withhold information having spoken to the individual’s
medical practitioner.

However, there may be merit in the suggestion to allow for consultation with
an individual’s psychologist in assisting to determine whether information should
be withheld. The issue will arise rarely since practically all New Zealanders
have someone they consider “their doctor” whereas few would say so in relation
to a psychologist. However, in those circumstances where an agency proposes
to withhold information and knows that the individual has a psychologist it
does not seem unreasonable that that person be consulted as an alternative to
the individual’s medical practitioner in appropriate cases.

Alberta appears to be the only jurisdiction which has provided an explicit role
for psychologists. Section 17(2) of the Freedom of Information and Protection
of Privacy Act 1994 (Alberta) states:

“The head of a public body may refuse to disclose to an
applicant personal information about the applicant if, in
the opinion of a physician, a chartered psychologist or a
psychiatrist or any other appropriate expert depending on
the circumstances of the case, if disclosure could reason-
ably be expected to result in immediate and grave harm to
the applicant’s health or safety.”

It is important in my view that the emphasis remain on consultation being with
the individuals medical practitioner or psychologist not, as in the Alberta pro-
vision, just any practitioner. I am not proposing that agencies should seek a
specialist opinion from a psychologist for the purpose of sustaining the with-
holding of information. Itissimply that if the individual already has a relation-
ship with a psychologist then it may be appropriate in some circumstances to
consult that person rather than the individual’s medical practitioner. It re-
mains open to the agency to consult both the psychologist and doctor.

As I have received a submission from only one practitioner I couch my recom-
mendation as a matter for further consideration.

RECOMMENDATION 56

Consideration should be given to amending section 29(1)(c) to provide for consul-
tation with the individual’s medical practitioner or, in the circumstances of the
case, the individual’s psychologist.

29(1)(d): Young persons
The Act permits refusal of a request in the case of an individual under the age of
16, where the disclosure of the requested information would be contrary to
that individual’s interests.

The provision has been carried over into the Act from section 27(1)(e) of the
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Official Information Act although it was not included in the draft bill prepared
by the Danks Committee.® That provision has been described as:

“A paternalistic but somewhat vague injunction not to re-
lease information.”

The withholding ground might arise in two slightly different circumstances.
The first would concern a request for information by an individual under the
age of 16 for information about him or herself the disclosure of which would be
contrary to that individual’s interests. It is in this context that the ground is
sometimes called paternalistic and in that respect it has something in common
with the previous withholding ground whereby information can be withheld to
protect the physical or mental health of an individual. However, the provision
also has relevance to the circumstances where another person seeks access to
information which is personal information about both the requester and a per-
son under the age of 16. In that case, the requester can be denied information
where disclosure would be contrary to the young person’s interests.

Notwithstanding that I received few complaints concerning refusal of requests
based upon section 29(1)(d), a case has already been to the Complaints Review
Tribunal in relation to it. In O v N (No.2)" the Tribunal held that the standard
of proof implied by the expression “would” in the provision was the balance of
probability. The Tribunal also surmised whether the “interests” of the child in
section 29(1)(d) meant “best interests” - a phrase frequently used in family law.
In particular, the Tribunal noted that article 3(1) of the United Nations Con-
vention on the Rights of the Child it provides that:

“In all actions concerning children, whether undertaken
by public or private social welfare institutions, courts of
law, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration.”

The Tribunal suggested that section 29(1)(d) might be considered to give effect
to the Convention and that “interests” might denote “best interests” to accord
with New Zealand’s international obligations. However, the issue was left open.
I consider that little turns on the issue but that if it did, the Tribunal would
likely interpret the meaning to be “best interests”. I do not consider it neces-
sary to amend the provision.

29(1)(e): Safe custody or rehabilitation

Section 29(1)(e) provides that an agency may refuse to disclose information in
respect of an individual who has been convicted of an offence or detained in
custody where it would be likely to prejudice that individual’s safe custody or
rehabilitation. The provision is derived from the Official Information Act and
was included in the Danks Committee proposals.

The provision has been considered by the Complaints Review Tribunal in A7 »
Police.” Interestingly, although the case mainly turned on prejudice to custody,
although rehabilitation was cited, the requester was not in actual custody when
the decision was made to withhold the information. Instead he had been re-
leased on licence but able to be recalled into custody. Nonetheless, the Tribu-
nal took a relatively robust approach and concluded that this amounted to
much the same thing as custody and allowed the withholding of the informa-

Committee on Official Information, Towards Open Government: Supplementary Report, 1981.

4 Freedom of Information in New Zealand, 1992, page 538.
7 (1996) 3 HRNZ 636.
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See Committee on Official Information, Zowards Open Government: Supplementary Report, page 80.

4 (1997) 4 HRNZ 91.
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tion on the basis that it would prejudice the requester’s safe custody or rehabili-
tation. I have no recommendation for amendment.

29(1)(f): Legal professional privilege
Section 29(1)(f) provides that an agency may refuse to disclose information
where disclosure would breach legal professional privilege.

“Privilege” is a term borrowed from the common law and statutory rules about
which evidence could be sought and given in court proceedings. The concept
was developed before individuals had a right of access to personal information
about themselves. Legal professional privilege protects certain communica-
tions between clients and their legal advisers and, if litigation is in prospect,
communications with third parties for the purpose of that litigation. The law
protecting legal privilege is not as wide as members of the public might think.

A problem did arise during the period under review when certain agencies with-
held information on this ground but were reluctant to provide the documenta-
tion to the Commissioner on investigation of the resulting complaints. This
issue was resolved to my satisfaction with an amendment to section 94 of the

Act, as discussed at paragraphs 9.6.2 - 9.6.6.

“Legal professional privilege” is a concept understood by lawyers but not neces-
sarily well understood by their client agencies or by requesters. It would be
desirable to present the provision in a more informative fashion if that is pos-
sible. A recent review of the Australian Freedom of Information Act recom-
mended that the relevant reason for refusal should contain an explanation of
the common law of legal professional privilege. It was considered that this
would effectively make the ground self-contained and thus easier for requesters
and agencies to understand. Accordingly, it was recommended that the rel-
evant section:

“Should be redrafted to provide that a document is exempt
if it was created for the sole purpose of:

(i) seeking or providing legal advice; or

(ii) use in legal proceedings.””

Such a provision in New Zealand might refer to the “dominant” rather than
“sole” purpose. At the present time the law of evidence is under review by the
Law Commission which may make some further change in this respect. I have
no wish to express a view as to what the extent of legal professional privilege
ought to be, merely that it would be desirable to have its elements spelt out
directly in the reason for withholding.

RECOMMENDATION 57
Section 29(1)(f) should be redrafted so that it provides a self-contained explana-
tion of the meaning of legal professional privilege.

There has been some discussion in this review, and in the Law Commission’s
review of the law of evidence, as to whether a kind of legal professional privilege
should be able to be asserted where the relevant communications, do not in-
volve a barrister and solicitor but some other kind of legal adviser or advocate.
In particular it has arisen in the context of industrial advocates employed by
School Boards of Trustees. It seems to me that the present position could be
considered anomalous but I suggest that the matter be resolved through the
reform of evidence law following the Law Commission’s report. The key issue
to be addressed is the appropriate scope of privilege - not a matter determined

Australian Law Reform Commission and Administrative Review Council, Open Government: A Review of the Federal

Freedom of Information Act 1982, 1995, page 138.
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by the Privacy Act but by the Law of Evidence. If any change is adopted there
it will be followed in the reasons for withholding.

29(1)(g): Radio NZ Ltd/TVNZ Ltd

The information privacy principles generally do not apply to the news media.
This is achieved by excluding any “news medium” in relation to its “news ac-
tivities” from the definition of “agency”. Clearly both Radio New Zealand Ltd
and Television New Zealand Ltd are each a “news medium”. However, the
definition of that term in section 2 expressly excludes Radio New Zealand Ltd
and TVNZ in relation to principles 6 and 7. Therefore they are agencies for the
purposes of those principles.

This arrangement reflects the fact that as public sector organisations these two
entities had been subject, since 1982, to the personal information access and
correction regime then provided for in the Official Information Act and which
is now reflected in principle 6 and 7. When this access regime was transferred
to the Privacy Act it was considered important not to reduce those access and
correction rights simply by reason of the transfer.

Restructuring of RNZ

One development during the period under the review concerned the restruc-
turing of Radio New Zealand with a view to retaining Radio New Zealand Ltd
as a Crown entity but separating the commercial operations to enable their
possible sale - which also eventuated during the period. The Radio New Zea-
land Act (No 2) 1995 achieved this by deleting the words “Radio New Zealand
Limited” and substituting the words “Radio New Zealand Ltd, The Radio
Company Ltd, or”. This change was effected from the date that that Act com-
menced and, at a later date when the company was sold, a further amendment
took effect which omitted the reference to “The Radio Company Ltd”.

I did not oppose the amendments to the Privacy Act.”® The first amendment
simply reflected the restructured organisation and did not in any sense change
the existing application of the Privacy Act. Similarly, when the privatisation
was complete and the second amendment took effect, the application of the
Privacy Act has still not in any real sense changed. From the time that the
commercial part of Radio New Zealand was sold, the news activities of that
commercial company were placed in exactly the same position as every other
private radio broadcaster. Accordingly, while the personal information access
rights in relation to the commercial part of RNZ diminished somewhat the
fundamental position under the Privacy Act remained the same with respect to
the exemption of the news media in their news activities.

Protection of sources

Complaints against Radio New Zealand and TVNZ are infrequent. Where
such complaints are made they usually fall foul of the news media exemption. I
have not released any case notes concerning the position of RNZ, TVNZ or the
application of section 29(1)(g).

The two state broadcasters remain subject to the access and correction regime.

Section 29(1)(g) has been crafted to ensure that bona fide news media journal-

ists can protect their sources by withholding information where either:

* the information is subject to an obligation of confidence; or

* the disclosure of the information would be likely to prejudice the supply of
similar information, or information from the same source.

I can anticipate circumstances in which I would need to investigate a complaint
about the withholding of information against TVNZ or RNZ where it is neces-

See Report of the Privacy Commissioner to the Minister of Justice on the Radio New Zealand Bill, 10 July 1995.
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sary to question a journalist as to whether information is subject to an obliga-
tion of confidence. I am aware from other dealings during the period under
review, where enquiries have needed to be made of news organisations or jour-
nalists, that there is some misunderstanding about the manner in which such
complaints can be dealt with. It is a delicate area which involves the balancing
of important public and private interests. However, such balancing is “the
bread and butter” of a Privacy Commissioner whose role is to investigate and
resolve privacy complaints.

There is a mistaken belief in some quarters that it is somehow improper even to
ask a journalist as to whether information is held or whether that information is
subject to an obligation of confidence or is necessary to be withheld to protect
sources of information. Quite clearly to do my job of investigating complaints
these questions must sometimes be asked. It is no threat to press freedom to
simply pose such questions. It is open for the journalist, in appropriate cases, to
assert that the information held is subject to an obligation of confidence or that
sources of information would be jeopardised if the information were to be re-
leased. However, journalists receive information from a whole variety of sources
and the release of such information will not in all, or even necessarily most, cases
jeopardise such sources. An example would be where information is obtained
from a public source or pursuant to an Official Information Act request. There
may also be cases where the matter can be resolved by asking the source of infor-
mation. Ifthey do object it may well be necessary to withhold the information to
protect the confidential information. Where no objection is taken it may well be
possible to release the information requested.

It is clearly in the public interest to have a free and fearless news media. However,
this is not under threat in New Zealand from the access provisions of the Privacy
Act and it is ridiculous to suggest that it is placed in jeopardy by questioning by
the Privacy Commissioner to see whether a withholding ground applies. It is
incumbent on the news media in my opinion to ensure that the cherished repu-
tation of the “fourth estate” is upheld through professional and ethical conduct.
This does not permit the hiding of sources of information in every case - some-
times it is essential to know the source of information to assess the credibility of
material published. In many cases, it is as much a part of proper journalism to
reveal sources, as it is to protect them, if the public is to have faith in what is
published. Any move to make the position more difficult will only hamper my
investigations. Approaches by my office to journalists seem to be met with less
than a measured and considered reaction by newspapers with, in one case, use of
news columns to castigate my approach before I had even reached the stage of
deciding to require a response to a question as to the source.

Access, correction and the news media

Section 29(1)(g) is modelled on a provision which has appeared in the Official
Information Act. It has operated, so far as I am aware, without any particular
difficulty. An argument could be mounted to say that the complete exemption
from the access and correction regime enjoyed by other news media organisa-
tions may not be warranted if any rights were accompanied with an appropri-
ately crafted withholding ground such as section 29(1)(g).

A number of European laws have applied their access and correction regimes to
the news media (sometimes only in respect of published material). While I do
not believe that proposition should be rejected out of hand, I do not recom-
mend such a course in this review. However, it would be desirable, in my view,
for news media organisations singularly or collectively to consider whether some
sort of entitlements could be provided to individuals on a self-regulatory basis.
I note that some newspapers now have Internet sites on which it is possible to
search a name. It does not therefore appear to be contrary to any fundamental
freedom of such concept to be able to access information published about one-
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self if it is reasonably retrievable for the publication. To be credible, there would
need to be some kind of scrutiny external to the journalist concerned where
information is withheld. This would not necessarily have to be an industry
ombudsman, or a complaints body such as the Press Council, but might be in
the form of, say, an organisation’s ethical reviewer. Possibly that role could
appropriately be held by an agency’s privacy officer.

29(1)(h): Library, museum or archive

Under the Privacy Act there is a right of access to personal information con-
tained in a library or museum. Such information is available as personal infor-
mation except where the disclosure of it would be in a breach of a condition
under which the material was placed in the institution.

[ am unaware of any problems with this provision in operation and do not
recommend change at this time.

29(1)(i): Contempt of court or Parliament

As with the Official Information Act, cases concerning the withholding of in-
formation on the grounds that the disclosure would constitute contempt of
court or of the House of Representatives are very rare.

Although the reason for refusal is derived from the Official Information Act
there was, in fact, no such withholding ground for personal information re-
quests under Part V of the Official Information Act.”* Dr Roth has observed
that the position taken under the Privacy Act “is more straightforward” than
under the Official Information Act.® In particular, there is no provision in the
Privacy Act which has the effect of placing a decision to disclose personal infor-
mation outside the protection of the legislation’s immunities as, Dr Roth ad-
vises, section 52(1) of the Official Information Act does. In particular, if per-
sonal information is disclosed in good faith pursuant to principle 6, and it does
constitute contempt, the agency involved will enjoy the protection afforded by
section 115 of the Act in respect of contempt of court proceedings.

I am unaware of any particular problems with this provision and have no rec-
ommendations for change.

29(1)(j): Frivolous, vexatious or trivial
Section 29(1)(j) provides that an agency may refuse disclosure where the re-
quest is frivolous or vexatious or the information requested is trivial.

The first part of the reason for withholding relates to the request. This allows
for refusal where a request is frivolous or vexatious.

The second part of the paragraph relates to the information. This allows for
refusal of a request where the information requested is trivial.

The provision has been carried over from section 27(1)(h) of the Official Infor-
mation Act. The “frivolous or vexatious” ground is directed towards a request
which is an abuse of the procedure and not bona fide. Essentially the requester
is abusing the rights granted by the statute rather than exercising those rights as
intended. The ground is hardly ever relied upon, certainly not in cases which
have been brought on review to me. There may be many reasons for this.
Perhaps requesters are careful not to misuse the access rights that have been

Under section 18(c)(ii) contempt of court or of the House of Representatives constitutes a reason for refusal of Part

II requests under the Official Information Act and section 52(1) makes it clear that Act does not authorise or permit

the making available of any official information if that would constitute a contempt of court or of the House of

Representatives.
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Privacy Law & Practice, paragraph 1029.22.
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granted to them. Perhaps agencies grant access and avoid a complaint notwith-
standing occasional abuse of the rights. Probably on the occasions where resort
might be had to the provision, agencies are reluctant to use it because they are
unable to show that there was a vexatious intent. Such an intent may be diffi-
cult to prove if the requester has expressed no motive for a request.

Similarly, it appears that agencies very rarely rely upon the trivial information
ground to refuse access to information. Often it is easier to simply give access
to a trivial information than to refuse it on this ground and incur customer or
employee displeasure and the possibility of a complaint. With respect to pri-
vate sector agencies, the ability to charge for the information may filter out, or
compensate for, the odd trivial request that might be received.

Elsewhere I have recommended a provision enabling an agency to apply for an
exemption from having to deal with a named individual’s access request for a
fixed period where it can be shown that the individual has lodged requests of a
repetitious or systematic nature which would unreasonably interfere with the
operations of the agency and amount to an abuse of the right of access.” Clearly
this has some similarity to the frivolous or vexatious ground for refusing re-
quests. However, the proposal does not precisely replicate the existing provi-
sion and may add a safeguard in the very rare cases where this problem arises.
That proposal would place an emphasis on the systematic or repetitious lodging
of requests whereas the existing ground for refusal is directed towards a particu-
lar request (although a pattern of requests might give grounds to infer some-
thing of the requester’s motives). It would also allow an agency to disregard, for
a period, requests from the person who has systematically abused the right of
access without needing to deal with each request on a case by case basis.

The Complaints Review Tribunal has the power to dismiss any proceedings
(not simply access proceedings) if it is satisfied that they are trivial, frivolous, or
vexatious or are not brought in good faith.” T have similar discretion to decline
to investigate complaints under section 71(1)(c).

29(2): Unavailability of information

Section 29(2) sets out what have been called “administrative reasons” for not
granting a request for personal information pursuant to principle 6. An agency
may refuse a request where the information is not readily retrievable, does not
exist or cannot be found, or where it is not held by an agency, and the person
dealing with the request has no grounds for believing that the request can be
transferred to another agency.

The reasons for refusal of requests under section 29(2) are reasonably plain and
easy to understand and apply in practice. However, they each give rise to concep-
tual difficulties and the need for the provisions, or at least some of them, has been
called into question. For example, Dr Paul Roth has suggested that paragraphs
(b) and (c) “appear to serve no practical purpose”.’® Recently the Law Commis-
sion completed a study of the equivalent administrative reasons for refusing re-
quests under the Official Information Act and its report, although not recom-
mending change, highlighted a series of legal complexities in what one might
have expected to be a relatively straightforward aspect of information law.””

29(2)(a): Not readily retrievable
It is not immediately apparent why section 29(2)(a) is needed since it merely
reproduces part of the precondition for entitlement to access personal informa-

See recommendation 66.

See Privacy Act, section 89 and Human Rights Act, section 115.

56 Privacy Law & Practice, paragraph 1029.25.
°7 Law Commission, Review of the Official Information Act 1982, chapter 8.
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tion under principle 6(1) - that personal information must be held “in such a
way that it can readily be retrieved”.

Had there been no section 29(2)(a) an agency could still refuse a request be-
cause of the limitation of the entitlement under principle 6. Similarly, an agency
might refuse a request for any of the following reasons notwithstanding that
they are not set out as specific reasons for refusal:

* the request is not made by or on behalf of the individual concerned;

* the request is not for “personal information” but for information about a

corporate body or some other thing;
* the request is made by a person who does not have standing under section

34.

Nonetheless, the existence of the withholding ground probably makes for a
more workable access process since the agency has a ready reason to refuse the
request and the requester gets a clear answer. Otherwise agencies who are per-
haps not familiar with the Act, and who merely look through the list of with-
holding grounds, might fail to notice that they need not make the information
available or may have to devise an appropriate response. From the requester’s
point of view they will get a clear reply to their request notwithstanding that
their request arguably does not constitute an “information privacy request” as
falling outside their entitlements under principle 6 (although of course the re-
quester would not have known that). Where individuals know, or believe, that
information is held by an agency it is desirable that they receive a response
making it clear that the information is “not readily retrievable” so that they may
have the opportunity to discuss with the agency what information might be
retrievable.

The withholding ground does appear anomalous notwithstanding that it has
not caused any real problems in practice and is usefully listed amongst the
reasons for refusing requests. One way of removing the anomaly would be to
delete section 29(2)(a). This would bring disadvantages in terms of the orderly
processing of access requests, the providing of responses, and the availability of
review. The other, more promising, way of removing the anomaly would be to
omit the “readily retrievable” condition precedent to the access right in infor-
mation privacy principle 6(1) itself. This would have the effect of removing
any redundancy without reducing individual rights. If change were to be made
I would prefer this approach. However, I do not presently recommend change.

29(2)(b): Information requested does not exist or cannot be found

It has been suggested that paragraph (b) appears to serve no practical purpose
in that information which does not exist or cannot be found can also be consid-
ered to be “not readily retrievable” in terms of paragraph (a) or not information
held in such a way that it can readily be retrieved in terms of principle 6(1).

However, the prevailing view appears to be that information which is not read-
ily retrievable may nonetheless exist and may be able to be found.*® This was
illustrated in the case of Mitchell v Police Commissioner>® In that case, the
information, consisting of four affidavits, would have been returned by the
person who physically held them if the defendant, who had the authority to ask
for their return, had so requested. The defendant’s evidence indicated that the
affidavits were not retrieved because it was not known where they were. The
Tribunal stated that this explained why the affidavits were not retrieved but did
not alter the fact that they were retrievable. The Tribunal also took the view
that it is implicit in the phrase “cannot be found” that reasonable attempts have
been made to find the information otherwise an agency making no attempt to

% See Law Commission, Review of the Official Information Acr 1982, paragraph 292.
7 [1985] NZAR 274.
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find information, or only a desultory attempt, would be justified in refusing a
request and the objective of the legislation would be thwarted.

While conceptually it is possible to take a position that paragraph (b) is not needed
because it is implicit in the “readily retrievable” provisions I nonetheless support
its retention. Even if implicit, the “does not exist” or “cannot be found” provision
is more precise and provides a useful explanation to the requester when a refusal
is made. The reason offers a guide to investigating the matter if a complaint is
lodged. If information is refused for this reason, and a complaint is investigated,
a primary line of enquiry will be the nature and quality of the searches made. The
same could not be said of all “not readily retrievable” cases.

29(2)(c): Requested information is not held

The first part of paragraph (c) repeats a precondition for entitlement to access
to personal information under principle 6(1), which entitles an individual to
access only “where an agency holds personal information”.

Accordingly, as with paragraph (a), it might be argued that the reason for re-
fusal is not necessary. Nonetheless, as with paragraph (a), there is probably
merit in retaining the provision. The ground for refusal is useful when a request
is broadly framed and only part of the information requested is held by the
agency. The information that the agency does hold is readily retrievable but the
balance of the information would be refused under this provision.

The ground for refusing a request has a second part which is that the person
dealing with the request also has no grounds for believing that the information
is either held by another agency or connected more closely with the functions
or activities of another agency. Although the provision does not say so, the
language seems clearly indicated to link to section 39 which concerns transfer
of requests. It seems to be contemplated that such requests not be met with an
outright refusal but instead a response informing the individual as to the trans-
fer. However, this link is not very plain and would no doubt confuse some
agencies unfamiliar with the provisions who may be perplexed, for example, as
to why a request for information that is not held by the agency cannot be
refused.

It might be preferable to redraft paragraph (c) to make the link with the trans-
fer provision plainer. Something along the lines of the following might suffice:

“The information requested is not held by the agency and
the person dealing with the request has no grounds for be-
lieving that the request should be transferred to another
agency under section 39.”

RECOMMENDATION 58
Section 29(2)(c) should be redrafted to make plain the link with the obligations to
transfer a request.

29(3): Evaluative material

Subsection (3) contains a definition of “evaluative material” which has been
derived from the Official Information Act. I have discussed the refusal of re-
quests for evaluative material in relation to section 29(1)(b) and made some
recommendations for change.®® I have also canvassed elsewhere the possibility
that if the grounds for withholding were to be reorganised the provisions relat-
ing to evaluative material might be better located in conjunction with other
provisions dealing with commercial and related interests.®!

8 See paragraphs 4.4.13 - 4.4.22 and recommendations 53, 54 and 55.
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See paragraph 4.3.11.
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SECTION 30 - Refusal not permitted for any other reason

Section 30 indicates that the good reasons for refusing disclosure, set out in

sections 27, 28 and 29, are intended to form a code. In other words, no reasons

other than one or more of those set out in those sections justifies a refusal to

disclose information requested pursuant to information privacy principle 6.

This is subject to three sections:

e section 7 - which saves the effect of other laws;®

* section 31 - which has never been brought into effect, but were it to be,
would place restrictions on persons sentenced to imprisonment; and

* section 32 - which allows an agency to “neither confirm nor deny” the exist-
ence of certain information.

Counselling and medical privileges

In the course of this review consideration was given to whether there ought to
be any new reasons for refusal of requests created. Most submissions felt that
there should be no further reasons for refusal.®* However, drawing upon the
analogy with legal professional privilege, suggestions were directed to other forms
of privilege, such as counselling communications, which have certain limited
privileges under the Evidence Act.** Privilege involving medical practitioners
was also raised.® Such “privileged” information is frequently able to be with-
held under section 29(1)(a) because its release would involve the unwarranted
disclosure of the affairs of another individual. However, without a more tai-
lored reason for refusal the matter has to be gone into on a case by case basis by
the agency, and on review by my office and the Tribunal, and documents can-
not be withheld on a class basis in the same way as communications which are
subject to legal professional privilege.

For example, it is not unknown for persons who have been charged with, or
convicted of, certain sexual offending to seek access to information which is
held on the ACC counselling files of victims or alleged victims. Nearly all of
this information is withheld on the basis that it is not in fact personal informa-
tion about the requester. However, where it is mixed information about the
requester and the person undergoing counselling, a careful process has to be
gone into to identify in detail what is personal information about the requester
and, of that, what can be withheld. These issues also arose when the access
regime was solely within the Official Information Act. The new feature is that
private sector agencies, such as counselling organisations and GPs, are now
subject to the access regime.

This raises a question of competing privacy interests. There is very high pri-
vacy interest in the person who has consulted a doctor, or undergone counsel-
ling, and disclosed information in confidence. Against that is the privacy inter-
est in a requester having access to a portion of the information that relates to
him or her. The interest in having confidences respected in professional con-
sultations or counselling may have more importance than the desire on the part
of the requester to have access to what has been said about him or her. After all,
generally speaking, what an individual discloses in counselling sessions, or in
medical consultations, is not used in relation to the requester - it is a matter
between individual and professional.

However, there are some classes of case where what is said in confidence may
have a direct bearing upon actions taken in relation to the requester, particu-

I suggest elsewhere that relevant parts of section 7(2) and 7(3) should be transferred into Part IV itself. See recom-

mendation 32.
% See submissions L7, L9, L13, L14, L19 and L22.
% See submissions L18 and L.24.

% See submissions L4 and S2.
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(patient-doctor)
privilege appears to
be disregarded more
than recoghnised.
While there are
exceptions to such
privilege where
disclosure is needed
to prevent harm, |
believe the doctor’s
professional privilege
should be no less
respected than the
lawyer’s. Counsellors
would, no doubt,
argue similarly. |
expect there to be
more harm resulting
from disclosure than
protection of
confidence.”

- ROYAL NZ COLLEGE OF GENERAL

PRACTITIONERS, SUBMISSION L4
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larly in relation to criminal proceedings. There are currently proposals to es-
tablish a criminal disclosure regime which may resolve a significant aspect of
the problem with respect to persons who have been charged with an offence. If
such a regime is established the case to include counselling or medical privilege
would, I believe, be significantly strengthened since in such cases relevant in-
formation will be available, if appropriate, through court supervised processes
without any need to rely upon Privacy Act access rights.

Although there may be merit in addressing the matter, I do not think that the
time is right. Very shortly a major review of the law of evidence will be exam-
ined by the Government. Similarly, a proposal for a criminal discovery regime
seems imminent after a wait of many years (see paragraphs 4.6.1 - 4.6.5). The
possibility of creating any new withholding grounds may more appropriately
considered once the details of those two initiatives are known.

SECTION 31 - Restriction when person sentenced to
imprisonment

For some years there has been discussion of creating a criminal discovery proce-
dure, that is, a formal means for defence and prosecution counsel to exchange
information about a criminal case. In the absence of a statutory discovery
procedure the Courts may make decisions under the Privacy Act and Official
Information Act.

Once a criminal discovery procedure is enacted, section 31 may be brought
into effect. Section 31 would allow the police to refuse a request for informa-
tion relating to an offence where the person concerned has already been con-
victed for that offence. The section comes from the Official Information Act
where it was introduced in 1987. It is waiting to be enacted by an Order in
Council, as it was when it was in the Official Information Act.

In October 1997 the Ministry of Justice and Department for Courts began
consulting in relation to a proposal regarding preliminary hearings and crimi-
nal disclosure. I have supported the creation of a statutory criminal discovery
or criminal disclosure regime and in most major respects the detail of the joint
position taken by the Ministry and the Department.®® In my view the Privacy
Act does not provide an ideal basis for a criminal disclosure regime although
the position may be better than it is in common law regimes without such
legislation. The consultation paper issued by the Ministry and Department
raised the issue of whether section 31 of the Act should come into effect.

The consultation paper noted that reform of disclosure in Britain was precipi-
tated by a series of high profile criminal convictions being overturned, some
years later, on the grounds that the prosecution had failed to disclose certain
evidence that would have been helpful to the defendant. The information only
came to light by the defendant’s continuing to seek disclosure after the trial had
been completed. Given human fallibility - not to mention the possibility of
improper behaviour - we should not always assume complete and perfect com-
pliance with disclosure obligations.

It is not possible for me to know how the departmental proposals will develop
and at what pace. In my view, section 31 should be repealed regardless of the
outcome of that initiative.

RECOMMENDATION 59
Section 31 should be repealed.

See submission by the Privacy Commissioner to the Ministry of Justice and Department for Courts in relation to the

consultation paper regarding preliminary hearings and criminal disclosure, February 1998.
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SECTION 32 - Information concerning existence of certain
information

Section 32 allows agencies to respond for requests to access by neither confirm-
ing nor denying the existence or non-existence of the information in question.
The provision is quite tightly drawn and only permits such a response where
section 27 or 28 of the Act is being relied upon - that is primarily in cases
involving national security or law enforcement and less frequently cases involv-
ing personal safety or international relations.

The provision is derived from section 10 of the Official Information Act and
the issues arise far more frequently in that context. I have occasionally had to
consider such matters especially in the context of access complaints involving
the New Zealand Security Intelligence Service.®

Section 10 of the Official Information Act was not one of the provisions con-
sidered by the Law Commission in its review of the Official Information Act.
However, a similar provision was considered in a recent review of the Australian
Freedom of Information Act. In the report of that review it stated that the
equivalent section, section 25:

“... is especially problematic for applicants because it ap-
pears to perpetuate the kind of secretive, conspiratorial
agency culture that the FOI Act is intended to break down.
DP59 asked whether there is a problem with the ‘neither
nor confirm’ response provided fors.25. A number of sub-
missions consider that s.25 is contrary to the spirit of the
Act and should be repealed. Others consider it a necessary
provision.

“The review is concerned that 5.25 can be used ‘bamboo-
zle’ applicants with legalistic jargon. Nevertheless it con-
siders that, unfortunately, provision is necessary where in-
formation about the existence (or non-existence) of a
document needs to be withheld. However, reliance on s.25
will only be justified in rare situations.”*

The Australian review recommended that the grounds upon which the neither
confirm nor deny response could be made should be slightly narrowed (in cir-
cumstances not relevant to this review). I agree that it is necessary to have such
a provision in an access law. I also take the view that a “neither confirm nor
deny” response should only be justified in rare situations.

Broadening the application of section 32

However, it may be appropriate to consider whether the existing range of cir-
cumstances for which a neither confirm nor deny response can be given under
section 32 is appropriate. Presently, there is broad brush approach applying the
provision to circumstances in which section 27 or 28 apply (or would apply if
the information exists). It cannot be utilised in respect of section 29. I con-
sider that the reasons set out in sections 27 and 28(1)(b) are appropriate. It is
perhaps not quite so clear that the provision has relevance to section 28(1)(a)
but refusal on that ground is so rare that the issue probably has never arisen.

Notwithstanding my general wish that the “neither nor confirm nor deny” re-
sponse should be available in limited circumstances, and utilised only rarely, it

See, for example, case note 63W.

Australian Law Reform Commission and Administrative Review Council, Open Government: A Review of the Federal

Freedom of Information Acr 1982, 1995, paragraphs 8.21 and 8.22.
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7.7

occurs to me that there may be another circumstance in which the section 33
response should be available. Section 29(1)(e) concerns the disclosure of infor-
mation which would be likely to prejudice the safe custody or rehabilitation of
a convicted individual detained in custody. This provision is very similar to
that contained in section 27(1)(c) concerning prejudice to the maintenance of
the law. Overseas access laws that have a “neither confirm nor deny” provision
for law enforcement reasons also permit such a response where disclosure might
facilitate the escape from custody of a detained person.”’

At this time I merely raise the issue for consideration since it might appropri-
ately be considered in conjunction with a review of the equivalent provision in
the Official Information Act also. Any change to this provision would also
have to be reflected in a change to section 44(a)(ii) which allows an agency to
refuse to give grounds in support of reasons for refusal of access in certain cir-
cumstances.

RECOMMENDATION 60
Consideration should be given to extending the application of section 32 to infor-
mation to which section 29(1)(e) applies.

See, for example, Freedom of Information and Protection of Privacy Act 1992 (British Columbia), sections 8(2)(a)

and 15.
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