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SUPPLEMENTARY DECISION
(Application of 5.29(1){f) of the Privacy Act)

[1] In our decision dated 26 May 2009 we reserved the issue as to whether s.28(1}{D
of the Privacy Act 1993 provides the defendant (the Department’} with grounds to
withhold two particular documents from Mr Kaiser. Further submissions have
now been received. ) ‘

[2] The first document is an email sent by a legal adviser to an investigator on 15
May 2007. Both of the Privacy Commissioner and counsel for the Department
agree that the document is different from those at issue in Reid v Crown Law
Office & Privacy Commissioner (Wellington, High Court, CIV 2008-485-1203, 21
April 2009 per Dobson J) in that the document in this case does not consist of or
include communications between opposing parties. We accept that. We agree
that the document is a subject of legal professional privilege, and that as a result
the defendant had good grounds to withhold it from Mr Kaiser.

i3] The second document consists of a few scribbled notes taken by counsel for the
Depariment at a hearing on 11 May 2007, The Privacy Commissioner has
altered her assessment of this document, and now submits that insofaras it is a
verbatim record of what occurred at the court hearing, if is not priviieged sven
though it was a record by one of the lawyers representing the Department in the
proceedings. We have been referred to Snorkel Elevating Work Platforrns Lid v
Thompson [2007] NZAR 505, Lambert v Home [1814] 3 KB 88 and Robson v
Worswick {1888) 38 ChD 370. We do not, however, see any of those cases as
being directly on point. Unlike the documents at issue in Snorkel, there can be no




under consideration in Lambert or Robson. The notes in this case fall well short
of being a verbatim record, much less a transcript, of what was said.

[4] We prefer the submission for the Depariment, namely that the document at issue
is a document created by a lawyer for a party in court proceedings in the course
of and for the purpose of dealing with the litigation, and that it is privileged. It
follows that, once again, we have come to the conclusion that the Depariment
had good grounds to withhold the document from Mr Kaiser.

[5] The plaintiff's claims in this proceeding are now dismissed in their entirety.

[6] If the Department wishes to apply for costs arising out of this litigation then any
such application is to be filed and served (together with any supporting materials)
within 21 days of the date of this decision. In the unlikely event that there is any
issue of costs involving the Privacy Commissioner, again memoranda are to be
filed within 21 days of the date of this decision.

[7] Mr Kaiser (and, if necessary, the Privacy Commissioner) must file and serve any
response within a further 21 days:

[8] The issue of costs in these proceedings under HRRT 12/08 will be dealt with on
the basis of those submissions, and without any further hearing.

[9] In case it is necessary, we leave it to the Chairperson of the Tribunal to vary the
foregoing timetable as he considers appropriate.
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