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Mr D McLellan for defendant on 16 September 2002,
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DECISION
Background
n 3 February 2001 Mr Pointu obtained a position as a sales consultant at the

Yves Saint Laureﬂt coa“ter at Smith & Caughey's retail shop in Queen Street,

Auckland. Intially ne was employed by Yves Saint Laurent.

On 22 February 2001 Smith & Caughey offered him 2 position managing the
rminating his employment with

with Smith & Caughey. There

2.

Yves Samt Laurem counter. That involved te
Yves Saint Laurent and taking up empioyment v
was a formal job application process.

- As part of the process Mt Po anm was asked o sign a declaration. He
* The declaration was also signed by the Human Resources Mamage* for Sm

& Caughey in such a way as to confirm that she had reviewed Mr Poim‘*’s
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application. She authorised it to be screened by Employrite. The declaration
included the following:

"(2) I {ie, Mr Pointy] irrevocably authorise you {i.e, Smith &
Caughey] or your agent [for present purposes meaning Employrite] o
contact the named referees of all ry previous/ current employers,

including any employers [ have not nominated on this application.

“(8) By complating this agplication yoi ri.e., Mr Pointu] agree fo your
application being reviewed by Employrite. You are entitled to seek
access to the material held by Employrite about you. If you do not
agree with the information held about you by Employrite you may ask
that it is corrected. Employrite can be contacied at [the address details

are givenl."

I+ seems that Mr Pointu took up employment with Smith & Caughey before
the screening process was completed. However on | March 2001 he received
4 letter from Smith & Caughey stating that Employrite had retumned a repert of
*not recommended”. The letter weni on [0 say "as a result of that report we
will not be offering you employment with Smith & Caugheys". Mr Pointu said
that he was dismissed from Smith & Caughey on the same day. By then he
had left the position with Yves Saint Laurent. He was left without a job of an:

kind.

Mr Pointu immediately took steps to find out what it was that had led to the
‘not recommended’ report from Employrite. He contacted Mr Birchall, the
managing director of Employrite, on 2 Maren 9001, Mr Birchall wrote to him
on 5 March 2001, enclosing 2 copy of his application which Employrite had
"esulted” as not recommended. [t was clear that Employrite had been in
contact with someone (referred to in this decision as ‘the referee’) who had

£ othar

given information about Mr Pointu, and that it was on the hasis of tha
information that Employrite had made its ‘not recommended’ report. But
Employrite would not disciose the information to Mr Poinfu. Employrite said
that because the information had been given fo 1t in confidence it was unable
15 disclose it becauss of section 29 (1) (b) of the Privacy Act 1993 (‘the Act’).

Mr Pointu referred the matter to the office of the Privacy Commissioner on 13
March 2001, Mr Pointu also made a claim against Smith & Caughey for
unjustified dismissal. That was settled in May 2001, We do not know what
the terms of the settlement were, but they were not considered by any of the
Jarties at the hearing in the Tribunal to be relevant to the matter before us.

¥ Li Lii

Following an investigation, on 12 November 2001 the Privacy Commissioner

informad Mr Pointu that in his final cpinion Employrite's refusal to disclose

‘he information di¢ not amount to an interference with Mr Pointu's privacy
scause there were good grounds for withholding the information under

section 29(1)(b) and (3} of the Act.

Mr Pointu filed this claim in the Tribunal on 21 May 2002

Iy
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Ir: the meantime, Mr Pointu had been trying to get 2 job. He gave evidence of
a number of instances where he felt that his initiatives were unsuccessful
because he had to disclose that he had been "not recommended" for
employment at Smith & Caughey. When asked by the prospective employer
why, he was unable to say. In evidence Mr Pointu described the considerable
stress that he has been under as a result of the position that he finds himseif in.

It is impossible not to have sympathy for Mr Pointu. It seems to him that he
has been the subject of an accusation, but he does not xmow what the
accusation is and he does not even know who his accuser is. He feels
victimised and powerless to deal with the situation that he finds himself in.

At the hearing onn 8 August
el pei)

2002 MrBirchall explained the procedure
Employnte adopts upon receipt of an appl

n application that is to be screensd.

Employrite has been in the business of screening applican!s such as Mr Poinfu
for around sixteen years. We gather that in that fime it has processed over
100,000 applications. Differsnt enquinies are made depending on what
position is being applied for. If, for example, the job in question involves
driving then there may well be enquiries as to the applicant's driving record.
Similarly, a job involving management of cash will probably generate an
enquiry into any previous convictions for dishonesty. Different investigators
may make different enquiries in respect of any one application.

Mr Birchall told us the names of three investigators at Employrite who had
been involved in screening Mr Pointu's application. Cae of the investigators
was a Mr Lou Bennett, who was identifiad as the investigator who spoke to
the refer We will return to the evidence that Mr Bennett gave in due
course, b‘.ia. before doing so it is appropriate to set out the circumstances in
which he was allowed to give evidence at all.

The Conduct of the Proceeding

14,

mth Mr Pointu bevw the onlv person p resent who did not know 'w“at %‘;&
,Q-
e o

As we nave noted, the claim was filed on 21 May 2002, At the tume Mr
Pointu did not have a lawyer. In his Notice of Intention to Bring Proceedings
he named Mr Birchall as the defendant. Mr Birchall filed a reply. There was
then a telephons conference on 12 July 2002. Mr Birchall participated in the
conference from his base in Melboume, Australia. Although not recorded in
the minute of that conference, Mr Pointu said that Mr Birchall stated duning
the conference that the then proposed hearing date of 8 August 2002 wouiu
not make any Ciziermce to him ““...because he did rot personally deal witn the

referee and that a colleague of!ns did, and that it would be better (o hear it

ﬁom the horse’s mouth.”

An imporant topic that was discussed during Ll"e 2 July 2002 conferenc
what should be done about the notes of what the referee had s

realistically accepted that he could not expec: to see the noles 1{}510(8 the
Tribunal had decided the case. On the other hand the Chairperson of the
Tribunal was anxious to avoid a situation in which a hearing might take plac

(4]
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20.

Y hecause Mr McLellan and one of the Tribunal members Mr Cook (who is &

loss adjuster by proie

.

in a sealed envelope to the Secretary of the Tribunal, o be held by the
Secretary until such time as the Chairperson considerad it appropriate that the
envelope be opened.

Directions for the exchange of evidence were aiso made, including a direction
requiring Mr Birchall to file any statement or statements of evidence that he
wished to present at the hearing, such statement of staternents to be filed and
served by 26 July 2002,

On 15 July 2002 Mr Birchall sent the note of the information at issue to the
Secretary of tne Tribunal as he had heen asked to co. His covering letter
stated ‘In regards the hearing set down for the & August [ confirm that our
company's Chief Investigator Mr Lou Banrett will represent the company at
the hearing as [ will be back in Australia’. This letter does not appear to have
heen copied to either Mr Pointu ot the Privacy Commissioner. In fact it was
not until sometime later, after an issue about what had been said at the
elephone conference emerged (and after the Trnbunal’s minute dated 26
August was circulated), that the Tribunal becams aware of the letier.

As events transpired, Me Birchall did not file any evidence before the hearing
on 8 August 2002, but he did appear in person o represent himself and
Employnte. Mr Benneit was not present. That gave rise to some difficulties,
because although Mr Birchall was permitted to give evidence he had no first
hand knowledge of what had been discussed as between Mr Bennett and the
referee. For reasons set out in a minute issued by the Tribunal dated 25
August 2002 the defendant (which was by then accepted to be Employnite
cather than Mr Birchall personally) was given igave 0 call Mr Bennett. When
the subject was discussed with the parties at the close of the hearing on 8
August 2002 neither Mr Robertson (who appeared for Mr Pointu) nor the
Privacy Commissioner objected to the proposal that Employrite be given an
opportunity to call Mr Bennett.

The hearing had by then taken all of the day on § August 2002, For that
reason, and because Mr Bennett was act present in any event, it was necessary
to adjourn the hearing to a date t¢ be fixed by the Secretary. In due course the

date for the remainder of the hearing was fixed as |6 September 2002
P

In the meantime Employrite was directed to provide Mr Pointu with a copy of
the sheet of paper on which the notes of Mr Bennett's discussion with the
referes had been made, but with all information that might identify the referse
or of what might be described as being in the nature of opinion or evaluatve
material masked. The purpose of that was 0 enable Mr Pointu to see e
record (such as it was) of any reference to the issue of confidentiality in the
conversation between the referee and Mr Bennelt, and to afford Mr Robertson
e Mr Bennett in dus

some informaticn on which to prepars 10 Cross-exam
course.

By 16 September 2002 Fmployrite had engaged a lawyer, namely Mr
MeLellan of the firm of Jones Fee. That created an unforeseen difficulty,

%

o~ - t

ssion) are known to each other in & professional capacity.
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The nature of the association between the two was disclosed to the other
parties at the outset of the resumed hearing on 16 September 2002. Mr Pointu
objected to Mr Cook’s centinuved participation. The Caa!rperson was obliged
to deal with. that cobjection. For reasons set cut in the decision by the
Chairperson on 16 September 2002 the objection was not accepted.

22. Mr Pointu then applied to give further evidence on the question as to why he
had anticipated that Mr Bennett would have been present on § August 2002
Mr McLellan objected essentially on the basis that the proposed evidence was
irrelevant. We allowed Mr Pointu to give the further evidence. In the end,
however, we agree with Mr MclLellan that it is not relevant to the substantve
issues that we have to decide. The whole issue of why Mr Bennett was not
called to give evidence at the hearing on 8 August 2002 may be reievant to
costs, but that is all. It has no bearing on the question as to whether the
information provided by the referee can properly be withheld from Mr Pointu

under the Actl.

Vir Bennett’s Evidence

23. Mr Bennett was then called. He confirmed that he was an investigator
retained by Employrite at the relevant time. He said that he had personally
uplifred the file for Mr Pointu’s application from Employrite, and taken it
home to deal with it [t was he who telephoned the referce. He explained to
the referee who he was, and sald that he was calling to get a reference in
respect of Mr Pointu. The referee did not want to obiige. After some further
explanation from Mr Bennett, the referes made it clear that information would
be given only if both the identity of the referee and the content of the
information was kept confidential.

24, Mr Bennett agreed. He took notes of what he was told. Mostly the notes were
taken while the information was being given. Mr Bennett said that after the
call finished he received another call on an unrelated matter, but that he
completed his note making in respect of what the referee had told him as soon
as that call ended. In all he said that the EI‘JI?&} of his notes were made within
15 minutes of his conversation with the referce. He confirmed that the notes
he took that day were an accurate account of what he was wld.

Mr Bennett said that he would not ordinarily have volunteered to have such a
conversation on a confidential basis, and that he was certain that it was the
referee who had asked for confidentiality. [t was because of that request that
he wrote the words ‘confidential comments’ after the notes. He was also clear
that the arrangement about confidentiality was made before the referee would

25.

give him any information sbout Mr Pointu

After the telephone ”onve'sas‘ioq wii‘n the referee Mr Bennett spoke to the
Hurmnan Resources manager of Smith & Caughey by telephone. He said that
Mr Pointu was not rf:c:o"mﬁndea The manager questioned him as to why, but
he told her that since he had agreed to keep the information mnﬁécn{zaa he
was not able to say. Apparently Smith & Ca!‘-gnev then acted on the ‘not
- " recommended’ report from Employrite without ever finding out what the
A ' referee had said.

-
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Relevant Provisions of the Act

27.

28.

30.

(R

The starting point in this case ‘s Information Privacy Principle 6 (1) which
provides

“Where an agency holds personal in rrmation in such a way that it can
(=]
readily be retrievea, ine individual concerned shall be entitled: ~

{a) To obtain from the agency confirmation of whether or not the
agency holds such personal information; and

(b) To have access to that information”

It was not suggested that Employrite is not an agency © which the principle
applies. It is also clear ‘hat the information at issue in this case is personal
information about Mr Pointu. Principle 6 undoubtedly applies unless it can be
shown that the circumstances fall within section 29 of the Act.

Section 29 sets out grounds upon which an agency can refuse (0 make
personal information available. Of reievance in this case, section 29(1)(b)

provides:

"(])  An agzncy may refuse to disclose any information requested
pursuant to principle 6 if ..

(k) The disclosure of the information or of information

identifying the person who supplied it, being evaluative

matericl would breach an express or implied promise =

{a) Whick was made to the person who supplied the
information; and
(b) Which was to the effect that the information or

the identity of the person who supplied it or both
would be held in confidence; .."

"

Section 28(3) defines the term "avaluative material

"(3)  For the purposes of subsection {1)(5) of this section, the term
vovaluative material” means evaluative or opinion malerial
compiled solely-

{a) For the purpose of determining the suitability,
eligibility, or qualifications of the individual to whom
the material relates—

(a)  for employment or for appointment [0 office; or

(b} for promotion in employment or office or for
continuance in employment or office; or

¢} for removal from employment or office; or

(dy  Jor the awarding of contracls,  awa
scholarships, honouwrs or other benegfits; or

(b)  For the purpose of determining whether any contrack,

award, scholarship, hkonour, OT benefit skould bz
continued, modified, or cancelled; or

rds,
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fc) f'or the purpcse of deciding whether to insure any
individual or property or to continue or to renzw the
fnsurcmce of any individual or propers.”

3L Thus in order for an agency to be entitled to withhold information under
s 29(1)(b} it must be shown that the information in question is "evaluative or
opinion material” within the meaning of s 29(3) and that the disclosure of that
information would breach an express or implied promise, made to the supplier
of the information, that the information or their identity or both would be held
i confidence:

Rl

The defendant did not challenge the submission a a'-'ﬂ ced by both Mr Peinnu

32.
and the Privacy Commissioner that the onus of biishing that thers is good
reason fo withheld information that would otherwise be available under

1.

Principle & falis on the person seeking to withho d the information.

The Nature of the Information

33. We deal first with the question of whether the information given by the referee
was ‘evaluative or opinion material’. In doing so we note that the Act refers to
‘evaluative’ matenial disjunctively “mm ‘opimicn’  matenal. Plainly
information can be withheld under this definition even ifit is not limited to the
expression of an opinion.

We have been unable to find an authority which discusses the meaning of the
word ‘evaluative’ in a directly relevant way. However it seems to us that the
word is intended to convey the i1dea of assessment and appraisal in a way that
1s consistent with the definition of the Word ‘evaluate’ in the Oxford Enghsh
Dictionary (2™ Ed), e, “To work out the value’ of ... To ‘reckon up’,
ascertain the amount of ...7. ‘Evaluation’ is delined as “The action of
appraising or valuing {goods, etc.) ... The action of ... determining the value
of (a mathematical expression or p}-/szfa[ quantity) ... ‘Evaluative’ is
defined as “Of pertaining to, or tending to evalvaiion; appraisive, estimative’,

L3
=

Ms. Donovan invited us to adopt 2 restrictive approach to the interpretation of
the phrase ‘evaluative or opinion material’. She submitted that the exceptions
contained in section 29 are to a greater or lesser extent at odds with the
fundamental principle of accessibility of personal information that is provided
in Principle 6, and that as & result we should guard against extending the
potential scope of the exception unnecessanily. We accept the sense of her
subrnission, but on the other hand the reality is that the Legislature has seen {it
to provide exceptions ?o the accp:\szbzimy principle. We think 1t would wrong

""‘P

be to read the exce p cns down if to do so would be to interfere with the

35.

purposes for which they were included in the Act

In the end these nuances of interprefation do not need to be determined
because we are satisfie d that the information given by the referse and recorded

1

by Mr Benneu‘m this case falls squarely within the phrase ‘evaluative or
opinion material’ in section 29(1)(b}.




As events transpired, we did not open the sealed envelope containing the notes
made by Mr Bennett until after the hearing was completed. Having now done
so it is clear to us that, whether one regards the process that Mr Pointu was
involved in as having been an application for employment or for promotion,
the notes are plainly evaluative or opinion material compiled solely for the
purpose of determining Mr Pointu’s suitebility.

The Confidentiality Issue

38,

41

The second substantive issue is whether the information was given to Mr
Bennett under an express or implied promise made to the supplier of the
information to the effect that the information and the identity of the person
providing it would be held in confidence.

[f Mr Bennett’s evidence about his discussion with the referee is accepted then
it is clear that just such a promise was made to the referee by Mr Bennef
indeed it is clear that the referee would not have provided any information but
for the promise.

Mr Robertson invited us 1o find that Mr Bennett’s evidence lacked credibility
and should not be accepted. He mounted his attack on the basis of suggested
shortcomings in the way in which Employrite dealt with Mr Pointu’s
application, and in allegations of other possible failurss by Employrite to
respect the confidentiality of the information at issue. He submitted that there
was no evidence of anything having been done to check the accuracy of the
information provided by the referee, notwithstanding that it seems clear that it
was on the basis of that information (and that information alone) that Mr
Pointu’s application was ‘resulted’ as not recommended. Mg Robertson also
pointed to differences between two copies of the coversheet used Dy
Employrite for its file for Mr Pointu’s application, and the likely timing of
entries made on it. He was crtical of the terms of the declaration that Mr
Pointu had been asked to sign.

Even if the criticisms raised by Mr Robertson are valid {and we are not to be
taken as having decided that they are) they would not in our view do anything
to undermine Mr Bennet’s evidence about what was said when he spoke ©
the referee. Indesd most of not all if the criticisms are not things for which Mr
Bennett can sensibly be held responsible. Mr Bennett's account of his
discussion with the referse is supported by the notes he made at the ime. In
particular he said that he wrote the words ‘Confidential Comments’ at the end
of the notes for the very reason that that was the basis on which they had been
made. There was nothing about the way in which Mr Bennatt gave his

evidence, or the content of it, to give rise to any concern about his credibility.

We are satisfied that the information was given to Mr Bennett on the basis ©
an express promise made io the referee by Mr Bennett to the ¢ fect tha

information and the identity of the referee would be held in confidence.

N L
For the sake of completeness, there is a final quest
of the information to Mr Pointu would breach tha
Auckland Universiny (Decision No. 14/97, CRT

inn a5 o whether disclosure

¢ promise. In Westwooa
18/56, 30 Apnl 1997) the
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point was made that in some cases the supplier of confidential information
may later be found to be agreeable to the information being released. In that
case it is difficult to see how disclosure would be a “breach’ of the promise.
But in the present case there is nothing to suggest that the referee has agreed to
the release of the information. There is no basis on which to conciude that the
defendant 1s not still bound by the cbligations of confidentiality that it
undertook before 1t was given the information.

it follows that we are satisfied Employrite was and is entitled under section 29
(1) (b} of the Act to refuse to disclose the identity of the referse and the
information given by the referee to Mr Pointu.

Comrment

45,

46.

47.

o
0

Given the way in which the case unfolded we make the following
observations.

It was clear that when Mr Birchall first responded to Mr Pointu’s request, and
even at the hearing on § August 2002, he (Mr Birchall) believed that
Employrite was prevented by section 29 from releasing the information in
question to Mr Pointu. That was not correct. What section 29 does is to create
a discretion which allowed Employrite to refuse to disclose the information. [t
has always besn the case that Employnte could choose to disclose the
information to v Pointu and face whatever consequences flow from that.
Given that Employrite is a screening agency, ong can imagine that it might be
reluctant to compromuse a promise of confidentiality made in circumstances of
the kind in this case. But it goes too far to say that Employrite is or has ever
been prohibited by section 29 from releasing the information.

Much was made by Mr Roberison about the suggested unfairmess in Smith &
Caughey requiring Mr Pointu to sign a declaration that authorised Employnite
to contact Mr Pointu’s formmer employers, including employers not nominated
tn his application. But we do not have to decide whether the declaration was
unfairly obtained in this case. That was not a focus of the claim filed by Mr
Pointu. Indeed since such an allegation has not been investigated by the
Privacy Commissioner it is uniikely that we have junsdiction deal with i, at
least at this stage. More importantly, it seems to us that whatever the rights
and wrongs of the circumstances in which Mr Pointu signed the declaration
may be, the correct focus of our inguiry 15 the relationship between Mr
Bennett and the referee to whom he spoke. On the evidence that we heard we

do not think that it can sensibly be suggested that Mr Bennett was acting in
any way that was illegal.

We do agree with Mr Roberston, however, that paragraph 8 of the declaration
was very poorly worded.  That was the paragraph which included the
statement ‘You are entitled 1o seek access to the material held by Employrite
about you. If you do not agree with the information ... you may ask that it is
corrected...’ Mr McLellan subrmnitted that these words are accurate in that Mr
Pointu could ‘seek access’ to his information; the fact that he might not obtain
it being a separate issue altogether. But as we read the paragraph we finc it
hard to accept that a layperson would have understood that access might be
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denied. One can ask rhetorically, how is the applicant to know that he or she
does not agree with the information if he or she does not know what 1t is?
Although this will not be of any comfort to Mr Pointu, we were relieved to
hear that the shortcomings of this form have been recognised and that it has
since been amended in such a way that the possibility that confidential
information may be withheld is made clear.

Mr Robertson submitted that there 18 1o public interest in comntinuing o
withhold the information at issue from Mr Pointu. We appreciate that Mr
Pointu will be disappointed by our decision. From his perspective, it must
seern very unfair that he still does not know who said what, and why he was
not recornmended for the job at Smith & Caughsy. We accept that he has
suffered as a result of his inability to deal with the accusation he feels has beer
made against him, and that the circumstances may well have diminished his
chances of persuading another emplover to take him on. As we have said, it is
impossible not to have sympathy for him.

But with respect to Mr Robertson we do not agree that the case has no public
interest element. Section 29 (1) (b) is designed to protect the communication
of evaluative or opinion material by 2 referes when someone is being
considered for employment. This is the expression of a public interest in
ensuring that circumstances exist in which those who are asked to supply
‘nformation or to comment in that sort of sitation can do so candidly and
without fear of recrimination or objection from the subject.

Something of the same concern lies behind the defence of qualified privilegs
‘n the law of defamation. Of course the law of defamation is not concerned
about withholding information, but whers the subject of the reference does
have the information he or she will not have an action for damages uniess
malice is shown (putting aside the policy issue of whether there should be an
independent action 1n tort if a reference is given carelessly: see e.g., Spring v

Guardian Assurance Ple [1994] ICR 3686).

Whether the Act strikes the right balance betwees the privacy interests of
‘ndividuals like Mr Pointu and the wider public interest in candour by those
who give job references may be open to debate. Certainly this case shows that
the consequences of the existing exception to the principle of accessibility can
be profound for someone in Mr Pointu’s position. Another approach mignt
have been to make the information accessible, but not actionable (or perhaps
actionable but only in limited circumstances).

In the end, however, these are not issues for us to deal with. Our role 15

simply to apply orovisions of section 20(1Wb). In deing that we are satisfied
Py ooyl LLJLT) g

that Employrite is entitled to withhold the information that Mr Pointu wishes

to have access to.

Conclusion

For the foregoing reasons, Mr Pointu’s claim is dismissed.

10



Costs

55.  All parties may make submissions on costs by filing memoranda within 21
days of the receipt of this decision.
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