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�
1.	INTRODUCTION  





1.1	In December 1998 I submitted my first report under section 26 of the Privacy Act 1993 to Rt Hon Sir Douglas Graham, then Minister of Justice, following a detailed review of the operation of the Act.  The report, Necessary and Desirable: Privacy Act 1993 Review, had been given in advance to the Ministry of Justice in July 1998.  I had intended that this advance copy would give the Ministry a head start in undertaking its own analysis of the recommendations prior to the Government having to take decisions on them.  





1.2	By early 2000 I had become concerned at the length of time that had elapsed between the receipt of my report and the commencement of departmental policy work to assess the recommendations.  I concluded that it would be useful to reflect further on aspects of the operation of the Privacy Act with a view to providing a supplementary report.  This supplementary report was provided in April 2000. In addition to raising some new issues, this report highlighted cases where an initial recommendation had been affected by subsequent events.  





1.3	I have concluded that an additional supplementary report is warranted.  I intend this report to be of assistance to the Ministry in its task of evaluating my recommendations and preparing its advice to the Minister.  The report principally updates recommendations in the two earlier reports and highlights where a recommendation has been overtaken or, in some cases strengthened, by events.  Where a further recommendation is offered it is of a technical nature and typically elaborates upon earlier themes.





1.4	Like the first supplementary report, I have prepared this paper so that it conveniently may be read with the 1998 report.  Recommendations are numbered to be read in conjunction with the earlier recommendations.  For example, a recommendation numbered “24A” will either relate to the same subject matter as original recommendation 24, or to the sections of the Act between those dealt with in recommendations 24 and 25.  





1.5	This supplementary report is not the second review of the operation of the Act.  That second review is required to be commenced five years after the completion of the first review.�  It is quite likely that the next review will, like my first, involve thorough research and consultation with stakeholders and the public generally.  I have not seen that as necessary for this supplementary report.  





2.	FURTHER NECESSARY OR DESIRABLE AMENDMENTS AND UPDATE ON EARLIER RECOMMENDATIONS 





2.0	In this part of the report, I note some recommendations which may be affected by legislation introduced into Parliament during 2000, 2001 or 2002.  I also note other developments of interest affecting earlier recommendations, such as court or tribunal decisions.  Some further recommendations for amendments of a technical nature are offered.





2.1	Recommendation 4





2.1.1	In November 2000 I requested the Chief Parliamentary Counsel and compiler of statutes to consider a consolidated reprint of the Privacy Act.  In November 2002 I wrote again urging that such a reprint be undertaken.  The statute is almost a decade old and has had numerous amendments.  It is legislation that is consulted by a wide range of users including many members of the public, small businesses and all public sector agencies.  The inconvenience of unconsolidated printed legislation for these users is considerable.  Recent amendments renamed certain institutions which are part of the fabric of the Privacy Act complaints processes: the Proceedings Commissioner and Complaints Review Tribunal have respectively become the Director of Human Rights Proceedings and Human Rights Review Tribunal.�





2.1.2	A significant benefit in a consolidated reprint will be the incorporation of many modern drafting and printing features which are able to be made by operation of the Acts and Regulations Publication Amendment Act 1999.  An official reprint brings benefits even to users of “unofficial” electronic statutes since those services do not incorporate all the modern features allowed for in the Acts and Regulations Publication Act until an official consolidated reprint has been completed.  





2.1.3	A reprint is also an opportunity to correct small errors.  An example is section 89 of the Act which replaced a reference to “sections 89 to 92” with the words “92Q to 92W” rather than, as would have been correct, “sections 92Q to 92W”.�





2.2		Recommendation 6





2.2.1		I recommended that an appropriate committee of Parliament should consider whether it is desirable to:


adopt any measures to encourage MPs to apply, or follow, any of the 12   information privacy principles; or


provide that MPs in their official capacities are agencies for some purpose of the principles.  





2.2.2	Victoria’s new Information Privacy Act 2000 also exempts MPs from its ambit.  To address the gap a committee of the Victorian Parliament proposed a privacy code of conduct for members.  The process leading to that code involved consultation on a discussion paper and draft code, an interim report with the issue of a final report in March 2002.  





2.2.3	In his introduction to the final report, Carlo Carli MP, Chair of the Information Privacy Subcommittee, wrote:





“In this turn of the century period the world is rapidly changing, with information at the core of changes.  Information and communication technologies are becoming more and more powerful.





“With data now so easy to store and manipulate, privacy and data protection are increasingly important concerns.  So a privacy code has been drafted for parliamentarians in the Victorian Parliament.  It is being developed by the Information Privacy subcommittee of the Scrutiny of Acts and Regulations Committee.  This privacy code – if adopted – will be the first of its kind in Australia.





“One of the key questions is who should the code cover.  If we look at other similar codes we will find that the Victorian Health Records Act 2001 applies to all parliamentarians.  However, the Information Privacy Act 2000 binds only Ministers and Parliamentary Secretaries, leaving ordinary members exempt.  





“In the work of the subcommittee it was soon established that MPs value and treat sensitive data like gold-dust and protect it.  Many MPs hold extensive databases with information from electoral rolls and they add more data on constituents.  





“Many MPs are concerned that a privacy code might disadvantage them in their daily work.  Many accept the need for a code, but are concerned about the nuts and bolts of its implementation.  Others are concerned that it might weaken their use of databases for campaigning, or that it may conflict with their immunity to disclose personal information in the course of a Parliament proceeding.  





“A code has been developed and includes the right of Parliament to set standards of conduct and behaviour.  The code does not interfere with Parliamentary privilege, which already encompasses both immunities and powers.  





“Another central issue here is paving the way for the emerging changes information technology could make to our political systems – what is known as e-democracy.  





“E-democracy offers exciting potential for increased understanding and participation in the political process by ordinary citizens.  





“As a minimum, e-democracy demands that citizens have the right to interact with their representatives to effect the development and implementation of public policy.  Democratic processes break down if this pathway is not kept open.  For this path to stay open, citizens must be confident that their representatives can be trusted and that information they gather in their interaction is protected. 





“If this protection fails, if confidence in this interaction is undermined, then the democratic process will also be undermined.”





2.2.4	The code and information on the processes followed by the Committee can be found at the website of the Parliament of Victoria.� 





2.3	Recommendation 11  





2.3.1	In Necessary and Desirable: Privacy Act 1993 Review I noted that the definition of “document” is the same as that used in the Official Information Act and Evidence Act amongst other statutes.  I recommended that any reform should be in conjunction with possible redefinition of the term in the proposed Evidence Code.  A bill replacing the Evidence Act has not yet been introduced into Parliament.  However, it is worth noting that the Electronic Transactions Act 2002 redefined “writing” which is a term used in the definition of “document”.  The new Interpretation Act definition is:





		“Writing means representing or reproducing words, figures or symbols in a visible and tangible form and medium (for example, in print).”





2.3.2	I draw the Electronic Transactions Act, and the new definition of “writing”, to your attention so that they may be taken into account in any revision of the definition of “document”.  The interest in the definition of “document” relates to a concern by some that the law is not keeping pace with new technology.  The Electronic Transactions and Interpretation Acts are relevant since they provide overarching frameworks and may ensure that New Zealand’s statutes are interpreted in a way that encompasses electronic media.  





2.4	Recommendation 22


	


2.4.1	I recommended that consideration should be given to establishing a judicial warrant process in relation to the use of covert video surveillance.  I remain of the view that this would be a valuable approach for properly regulating intrusive investigative behaviour and protecting privacy rights both in respect of law enforcement authorities and private investigators.  Since my original report, New South Wales has enacted and operated a law which provides for the use of warrants to authorise covert video surveillance in the workplace context.�  The New South Wales Law Reform Commission has reviewed the operation of this law and examined a range of issues in relation to surveillance in a recently published report.�





2.4.2	In the general context of the use of warrants for investigative surveillance activities regard may also be had to:


the Counter-Terrorism Bill, introduced into Parliament in December 2002, which creates a warrant process in relation to electronic tracking devices;


the New Zealand Law Commission’s work in relation to entry, search and seizure, in relation to which my office has lodged submissions.�


	


2.5	Recommendation 35





2.5.1	Recommendation 35 concerns the desirability of express transborder data flow controls, consistent with the OECD Guidelines and the emerging international approach to data export.  In my first supplementary report I noted some Australian developments of interest.  By way of update, I would mention that “National Privacy Principle 9: Transborder Data Flows”, described in the first supplementary report, is now enacted into federal and certain state law.�  





2.5.2	In my supplementary report I offered draft clauses which I considered suitable to implement recommendation 35(a).  These comprised a proposed Part 11A dealing with transfer of information outside New Zealand by way of transfer prohibition notices.  The government adopted the proposal and provisions modelled upon my recommendation were introduced into Parliament on 12 December as part of the Statutes Amendment Bill with all party support.�  Although the proposed provisions were closely based upon those that I had recommended, refinements in the drafting had been made by the Ministry of Justice and Parliamentary Counsel Office.  The select committee made some additional refinements when it reported back in June 2001.  The Select Committee recommended enactment of the provisions.





2.5.3	Regrettably, at this point progress of the bill ceased when one party objected and the Privacy Act amendments were struck from the bill.  The Statutes Amendment Bill process requires unanimous support for measures to proceed.  





2.5.4	These developments will, of course, be known to you and it is not my intention to traverse the matter in detail.  I understand the Government remains committed to enacting the provisions and all that is awaited is a suitable legislative vehicle.  





As explained in the earlier reports, amendments are necessary changes to our law if we are to secure an “adequate data protection” finding by the European Commission for the purposes of personal data transfers from Europe.  The problem in getting these provisions enacted has significantly delayed processing of New Zealand’s application for an adequacy finding by the European Commission.  In the meantime, Canada has secured an adequacy finding and Argentina is well on its way to doing so.   





2.6	Recommendation 37A





2.6.1	Independence is a core aspect of being a Privacy Commissioner.  Partly this is an attitude and requires a Commissioner to be willing to resist various pressures in order to properly perform the functions.  However, the legislation and supporting administrative arrangements need to provide the conditions whereby the appointee can effectively maintain his or her independence.  There are a number of provisions in the Act which seek to do this.�





2.6.2	The Privacy Act does not contain an explicit statement that the Commissioner is to act independently in performing his functions.  The absence of such a provision is not problematic but there may be merit in including such a positive statement.  I am aware through my role on the Credentials Committee of the International Conference of Privacy and Data Protection Commissioners that such statements are found in the laws under which some overseas privacy and data protection commissioners are established.  The Human Rights Act 1993 was recently amended by the Human Rights Amendment Act 2001 to insert a new section 19 providing:





		“Duty to act independently


		Members of the Commission must act independently in the exercise or performance of functions of the Commission.”


  


2.6.3	A similar provision exists in respect of the Auditor General� and another has been proposed for the Police Complaints Authority.�





2.6.4	I suggest that a comparable provision be inserted into the Privacy Act.  The provision could be added as a new section on its own, or it could be added as a subsection to any of sections 12, 13, 14 or 19. 





		Recommendation 37A


		A provision should be inserted into Part 3 of the Act stating that the Commissioner must act independently in the exercise or performance of his or her functions.





2.7	Recommendation 38


	


2.7.1	This recommendation concerned the parenthetical phrase in section 15(3): “other than the function of being a member of the Human Rights Commission”.  As a result of an amendment in 2001 related to restructuring of the Human Rights Commission, the Privacy Commissioner ceased to be a Human Rights Commissioner and the words in question were omitted from the subsection.�  





2.8	Recommendations 39 and 39A





2.8.1	Recommendation 39 pointed out that section 20(2) should be amended by substituting “Human Rights Act 1993” for the reference to the “Human Rights Commission Act 1977”.  Surprisingly, the opportunity was not taken to correct the error in the Human Rights Amendment Bill.  I would not have remarked upon the matter here had it not been for the fact that the obsolete reference in section 20 have been compounded with the enactment of the Human Rights Amendment Act 2001.  In addition naming the repealed 1977 Act, the section refers to the Proceedings Commissioner who was replaced by the Director of Human Rights Proceedings in the 2001 amendment.  Similar references remain in sections 77 and 116.  





	Recommendation 39A


	References to “Proceedings Commissioner” in sections 20, 77 and 116 should be replaced by “Director of Human Rights Proceedings”.


	


2.9	Recommendation 41


	


2.9.1	I made several recommendations in relation to section 21 concerning directories of personal information.  I suggested that consideration be given to the merits of having the Ministry of Justice include some of the information listed in section 21(1) in any future directory of official information prepared under section 20 of the Official Information Act.  The newly introduced Statutes Amendment (No 3) Bill proposes to amend section 20 of that Act by adding the following subsection:





		“(6) Without limited subsection (4), nothing in this section prevents a publication or material from being published on an Internet website and in an electronic form that is publicly accessible (at all reasonable times), whether or not the publication or material is also published in another way or other ways.”�





2.9.2	Such an amendment would seem to be unnecessary in the context of the Privacy Act given that publication is a discretionary function of the Commissioner unlike the mandatory function placed with the Ministry of Justice under the Official Information Act.  As a discretionary function it is entirely up to the Commissioner as to whether a directory is published in paper or electronic form.  


�
2.10	Recommendation 47





2.10.1	In Necessary and Desirable: Privacy Act 1993 Review I explained that the structuring of the permitted reasons for refusing access requests is unnecessarily confusing.  I recommended that individual reasons for refusing requests generally be set out separately with their own headings so that users may more easily find provisions of relevance.  I also suggested the reasons be reordered. 





2.10.2	Set out in an Appendix to this report is a suggested redraft of Part 4 of the Act which would give effect to this recommendation.  I have given the principal reasons for refusing a request their own sections and section headings.  For example, refusal for reasons of personal safety would now be a section on its own rather than being buried, as at present, in section 27(1)(d) under a heading “Security, defence, international relations, etc”.  I have retained a “catch all” section which gathers together several, sometimes obscure, reasons for refusing requests to which I have added the existing trade secrets section.





2.10.3	In terms of ordering, I have placed the administrative reasons for refusing requests at the start of the list.  These include, for example, where information cannot be found.  I follow this with three important provisions relating to the privacy of other individuals, personal safety and the maintenance of the law.  A provision dealing with security, defence and international relations (from which I have detached the law enforcement and personal safety provisions) comes near the end of the list as it is rarely invoked.





2.10.4	The suggested redraft of Part 4 also picks up upon several other recommendations including:


Recommendation 1: modern legislation drafting style;


Recommendation 2: more helpful headings;


Recommendation 32: relocation of savings provision from section 7;


Recommendation 59: omission of section 31;


Recommendation 60: allowing for a “neither confirm nor deny” response in cases where disclosure would jeopardise safe custody.


	


2.10.5	The suggested Part 4 is provided for illustrative purposes to show how the recommendation might be implemented so that the merits of doing so might be more clearly assessed.  It does not, except where indicated, offer substantive change but is mainly an exercise in clearer presentation of the law so as to make it easier to use.�  





2.11	Recommendation 60A





2.11.1	My first supplementary report highlighted that there were statutes conferring entitlements akin to information privacy requests which are anomalously required to be treated as if they were requests under the Official Information Act.  I listed six provisions warranting amendment.  Suitable amendments to two of these are contained in the recently introduced Statutes Amendment (No 3) Bill.� The remaining provisions still require action or consideration.  I understand that in some cases the responsible departments considered it better that the amendments be made in their own departmental amendment legislation in due course rather than use the Statutes Amendment Bill.  





2.12	Recommendation 61





2.12.1	The Government adopted my recommendation that the standing requirements in section 34 be abolished.  The effect will be that non-New Zealanders or residents will be able, while they are overseas, to obtain enforceable access and correction rights to personal information held about them in New Zealand.  This provision was contained in the Statutes Amendment Bill introduced into Parliament in December 2000.  Regrettably, this amendment did not proceed when the Privacy Act amendments contained were struck out following the objection of a Member of Parliament.�  I understand that the Government remains committed to the amendment and needs to find a new legislative vehicle.  





2.12.2	The Australians have a similar requirement in their law which is for them also a barrier to obtaining a European Union “adequacy finding” for the purposes of the EU Data Protection Directive.  That came up as an issue when I had to assess and report upon the adequacy of the applicable Australian privacy law for the purposes of a trans-Tasman data matching programme under the Social Welfare (Transitional Provisions) Act.�  I concluded that Australian law does not provide adequate privacy protection in regard to correction rights for New Zealand citizens whose information is held in Australia.  However, I made some qualifying observations as follows:





		“First, New Zealand law suffers from a similar, or even arguably more significant, shortcoming.  Section 34 of the New Zealand Act provides that an information privacy request may only be made by an individual who is:


a New Zealand citizen; or


a permanent resident of New Zealand; or


an individual who is in New Zealand.  





	“I have recommended that the standing requirement in section 34 of the New Zealand Act be repealed and this has been accepted by the Government.





	“Second, the shortcoming referred has also been identified by the European Commission in its examination of the adequacy of Australian privacy law.  I believe that while there are other more complicated, and controversial, matters at issue between the EC and Australia, that this issue is accepted by the Australian Government as preventing a finding of adequacy and is likely to be addressed at some point in the future by amendment to the Australian Privacy Act.  





	“The importance of the correction right is such that it cannot be disregarded in any assessment of the adequacy of privacy protection.  Reluctantly, I must come to the conclusion that the standard of privacy protection is not adequate.  However, given my understanding that the Australian law will likely be amended before too long, it seems to me that it would be sufficient to receive an assurance that Centrelink will deal with any requests for correction from New Zealand citizens as if they were enforceable requests for correction under the Australian Privacy Act.  They also should provide a means for impartial review in the event that any request for correction were to be denied.  Since the Australian Privacy Commissioner is prevented by law from investigating the matter, Centrelink should offer some alternative arrangement pending possible amendments to the Australian Privacy Act.”


	


2.13	Recommendation 67A





2.13.1	Section 29(2)(b) provides that an agency may refuse a request made pursuant to principle 6 if “the information requested does not exist or cannot be found”.  This provision is derived from section 18(e) of the Official Information Act 1982 which similarly provides in relation to official information requests.





2.13.2	The recently introduced Statutes Amendment (No 3) Bill proposes to amend the Official Information Act to insert a new section 18B.  This would require an agency subject to that Act, if it is likely that a request will be refused under section 18(e), to consider whether consulting with the person who made the request would assist that person to make the request in a form that would remove the reason for the refusal.  The amendment is based upon a 1997 recommendation of the Law Commission albeit in a slightly different form to that proposed by the Law Commission.�  





2.13.3	There is some merit in amending the Privacy Act in similar terms to the proposed amendment to the Official Information Act.  However, rather than inserting a new section between sections 39 and 40 I would instead suggest amending section 38 in line with the original Law Commission recommendation.





2.14	Recommendation 113





2.14.1	I recommended that section 88(2) and (3) should be more closely aligned with section 88(2) to (6) of the Human Rights Act 1993.�  The subsections in the Human Rights Act provide a slightly more sophisticated model for the handling of damages when an aggrieved individual is under a legal disability.  For example, it allows for the payment of damages to a trustee corporation where a person’s property is already being managed under the Protection of Personal and Property Rights Act 1988.  





2.14.2	In February 2001 I submitted a report to the Minister in relation to the Public Trust Bill then before Parliament.�  That bill made technical amendments to section 88 and accordingly I repeated my recommendation to align the two sections dealing with payment of damages.  The report was referred to the select committee studying the bill but the requested changes were not made.  My understanding is that the Committee did not wish to change substantive requirements of statutes other than the public trust legislation itself except where the government had already taken relevant policy decisions.  


 


2.15	Recommendation 113A





2.15.1	I recommended that section 88(2) be amended to enable the Director of Human Rights Proceedings (then known as the Proceedings Commissioner) to pay damages recovered directly to the aggrieved individual on whose behalf proceedings had been brought.  This recommendation is being implemented through the Statutes Amendment (No 3) Bill recently introduced to Parliament.�


	


2.16	Recommendation 113B





2.16.1	Under section 89 of the Act, certain provisions of the Human Rights Act apply to proceedings involving the Human Rights Review Tribunal.  One of these is section 123 of the Human Rights Act concerning appeals to the High Court.  Subsection (4) provides that:





		“Every appeal under the section shall be made by giving notice of appeal within 30 days after the date of the giving by the Tribunal in writing of the decision to which the appeal relates.”





2.16.2	It is now clear that the High Court has no discretion to extend the 30 day limit for filing an appeal.  The problem is compounded because of the reference to “days” rather than “working days”.  In one Privacy Act case in which the deadline was missed the time began to run late in December and the papers were not completed over the Christmas break.  In another case it appears that the unrepresented litigant was informed by court staff that he had longer to file the appeal than was indeed the case.





2.16.3	The strictness of the time limit is to be contrasted with that governing appeals to the Court of Appeal on a question of law.  Although only 21 days are given, the provision allows for leave to be sought for a late application “within such further time as the court may allow”.�  





2.16.4	In my view the period for filing an appeal is unduly rigid given the number of unrepresented individuals who utilise the Human Rights Review Tribunal.  It is in contrast to section 105 of the Human Rights Act which provides that the Tribunal must act “according to the substantial merits of the case, without regard to technicalities”.  It is also problematic when the appeal period coincides with a lengthy holiday period.  The solution is to grant the High Court a discretion to receive late appeals in its discretion as is the case with appeals to the Court of Appeal. 





		Recommendation 113C


		Section 123(4) should be amended to empower the High Court to allow further time to lodge an appeal in appropriate cases.  





2.17	Recommendation 147





2.17.1	Sections 124 and 125, which run to almost 2 pages of the statute, concern delegation of powers by local authorities and their officers.  I recommended that a brief provision replace sections 124 and 125 and referred to the Building Act 1991, section 78, as a possible model.  My report also drew attention to sections 42 and 43 of the Local Government Official Information and Meetings Act 1987 as being of relevance.  





2.17.2	Recently the Local Government Bill has been reported back from a select committee and enacted.  This bill represents a major consolidation and reform of the Local Government Act 1974 but does not amend sections 124 and 125 of the Act nor sections 42 and 43 of the Local Government Official Information and Meetings Act.  It does substitute a new Building Act, section 78.





2.17.3	Noting these developments, a provision to replace sections 124 and 125 modelled upon the replacement section 78 of the Building Act might appear something like:





	Delegation of powers by local authority and its officers 


The provisions of clause 32 of Schedule 7 of the Local Government Act 2002 apply, with all necessary modifications, in respect of the powers under this Act of every territorial authority.


The provisions of sections 42 and 43 of the Local Government Official Information and Meetings Act 1987 apply, with all necessary modifications, in respect of the powers under this Act of every local authority not specified in subsection (1) and of officers and employees of the local authority.





2.17.4	One matter that will need to be considered by those versed in the policy and law of local authority delegation is whether there should be any substantive change in the ability of local authority officers to delegate powers (as against delegation by the local authority and its subcommittees etc).  It appears that a substantive change may have been made to the delegation making power in the Building Act in this respect.  Under the under the former section 78 of the Building Act delegation by officers of local authorities was provided for.  This does not appear to be the case in the new version.  The clause I have drafted above assumes that officers should be able to delegate powers.  





2.18	Recommendation 154





2.18.1	In Necessary and Desirable: Privacy Act 1993 Review I recommended a number of changes to the information matching rules but I left some issues open for further study.  It was not possible at the time to prepare a revised set of information matching rules although such a task was anticipated by recommendation 154.  In 2000/01 I decided to advance matters and my staff prepared a revised set of rules and consulted with affected departments.  In June 2001 I submitted a report proposing a revised set of rules that could be issued by Order in Council under section 107.�  The objective of the revised rules was to contribute to the effective operation of the Act’s controls on information matching by:


expressing existing rules more clearly;


providing new flexibility to recognise the diversity in authorised programmes; 


better integrating Part 10 of the Act and the information matching rules;


using new concepts where appropriate to simplify meanings;


enhancing protections of individuals.  





2.18.2	I understand that the Ministry reviewed the recommended rules and conducted further consultation with departments and that they are now with the Parliamentary Counsel Office prior to issue.  While issue of an Order in Council replacing the rules will complete a number of the fine tuning recommendations, certain other desirable changes are only possible by statutory amendment. 


�



3.	SUMMARY OF ADDITIONAL RECOMMENDATIONS





3.1	I make the following recommendations:





		Recommendation 37A


	A provision should be inserted into Part 3 of the Act stating that the Commissioner must act independently in the exercise or performance of his or her functions.  (Second Supplement paras 2.6.1-2.6.4).





		Recommendation 39A


	References to “Proceedings Commissioner” in sections 20, 77 and 116 should be replaced by “Director of Human Rights Proceedings”.  (Second Supplement para 2.8.1).





	Recommendation 113C


	Section 123(4) should be amended to empower the High Court to allow further time to lodge an appeal in appropriate cases.  (Second Supplement paras 2.16.1 to 2.16.4.)





3.2	I will separately supply a consolidated list of the recommendations from the three reports.














B H Slane


Privacy Commissioner





20 January 2003


�



APPENDIX





PROPOSED REPLACEMENT PART 4





(See recommendation 47)�





PART 4 – GOOD REASONS FOR REFUSING ACCESS TO PERSONAL INFORMATION





27	Information not readily retrievable, non-existent or cannot be found


An agency may refuse a request made pursuant to principle 6 if –


the information requested is not readily retrievable; or


the information requested does not exist or cannot be found; or 


the information requested is not held by the agency and the person dealing with the request has no grounds for believing that the information is either –


(i)	held by another agency; or


(ii)	connected more closely with the functions or activities of another agency.


		Compare: existing s.29(2) 





28	Privacy of another individual


		An agency may refuse to disclose any information requested pursuant to principle 6 if the disclosure of the information would involve the unwarranted disclosure of the affairs of another individual or of a deceased individual.


		Compare: existing s.29(1)(a) 





29 	Personal safety  


		An agency may refuse to disclose any information requested pursuant to principle 6 if the disclosure of the information would be likely to endanger the safety of any individual.


		Compare: existing s.27(1)(d)  





30		Maintenance of the law   


		An agency may refuse to disclose any information requested pursuant to principle 6 if: 


the disclosure of the information would be likely to prejudice the maintenance of the law, including the prevention, investigation, and detection of offences, and the right to a fair trial; or


the disclosure of the information (being information in respect of an individual who has been convicted of an offence or is or has been detained in custody) would be likely to prejudice the safe custody or the rehabilitation of that individual.


		Compare: existing s.27(1)(c) and 29(1)(e)





30A	Evaluative material supplied on promise of confidence


(1) 	An agency may refuse to disclose any information requested pursuant to principle 6 if the disclosure of the information or of information identifying the person who supplied it, being evaluative material, would breach an express or implied promise –


(a)	which was made to the person who supplied the information; and


(b)	which was to the effect that the information or the identity of the person who supplied it or both would be held in confidence.


(2)	The term evaluative material means evaluative or opinion material compiled solely -


(a)	for the purpose of determining the suitability, eligibility, or qualifications of the individual to whom the material relates -


for employment or for appointment to office; or


for promotion in employment or office or for continuance in employment or office; or


for removal from employment or office; or


for the awarding of contracts, awards, scholarships, honours, or other benefits; or


for the purpose of determining whether any contract, award, scholarship, honour, or benefit should be continued, modified, or cancelled; or


for the purpose of deciding whether to insure any individual or property or to continue or renew the insurance of any individual or property.


Compare: existing s.29(1)(b) and (3). 





30B	Security, defence and international relations


An agency may refuse to disclose any information requested pursuant to principle 6 if the disclosure of the information would be likely –


(a)	to prejudice the security or defence of New Zealand or the international relations of the Government of New Zealand;  or


(b)	to prejudice the entrusting of information to the Government of New Zealand on a basis of confidence by - 


the government of any other country or any agency of such a government; or


any international organisation.


(c)	to prejudice the security or defence of -


the self-governing state of the Cook Islands; or


the self-governing state of Niue; or


Tokelau; or


the Ross Dependency; or 


(d)	to prejudice relations between any of the Governments of -


(i)	New Zealand;


(ii)	the self-governing state of the Cook Islands; or 


(iii)	the self-governing state of Niue; or


(e)	to prejudice the international relations of the Governments of –  


(i)	the self-governing state of the Cook Islands; or


(ii)	the self-governing state of Niue.  


Compare: existing s.27





30C	Disclosure contrary to interests of requester


		An agency may refuse to disclose any information requested pursuant to principle 6 if -


(a)	after consultation undertaken (where practicable) by or on behalf of the agency with an individual’s medical practitioner, the agency is satisfied that - 


(i)	the information relates to that individual; and


(ii)	the disclosure of the information (being information that relates to the physical or mental health of the individual who requested it) would be likely to prejudice the physical or mental health of that individual; or


(b)	in the case of an individual under the age of 16, the disclosure of that information would be contrary to that individual’s interests.


Compare: existing s.29(1)(c) and (d)





30D	Other reasons for refusals of requests


(1)	An agency may refuse to disclose any information requested pursuant to principle 6 if:


(a)	 the disclosure of the information would breach legal professional privilege; or


(b)	in the case of a request made to Radio New Zealand Limited or Television New Zealand Limited, the disclosure of the information would be likely to reveal the source of information of a bona fide news media journalist and either -


(i)	the information is subject to an obligation of confidence; or


(ii)	the disclosure of the information would be likely to prejudice the supply of similar information, or information from the same source; or


(c)	the disclosure of the information, being information contained in material placed in any library or museum or archive, would breach a condition subject to which that material was so placed; or


(d)	the disclosure of the information would constitute contempt of Court or of the House of Representatives; or


(e)	the request is frivolous or vexatious, or the information requested is trivial.


(2)	Subject to subsection (3), an agency may refuse to disclose any information requested pursuant to principle 6 if the withholding of the information is necessary to protect information where the making available of the information -


(a)	would disclose a trade secret; or


(b)	would be likely unreasonably to prejudice the commercial position of the person who supplied or who is the subject of the information.


(3)	Information may not be withheld under subsection (2) if, in the circumstances of the particular case, the withholding of that information is outweighed by other considerations which render it desirable, in the public interest, to make the information available.


Compare: existing ss.28 and 29(1)(f) to (i)





31	Refusal not permitted for any other reason


	Subject to sections 32 and 32A, no reasons other than 1 or more of the reasons set out in sections 27 to 30D justifies a refusal to disclose any information requested pursuant to principle 6.


Compare: existing s.30  





32	Information concerning existence of certain information


	Where a request made pursuant to principle 6 relates to information to which section 27 or section 28 applies, or would, if it existed, apply, the agency dealing with the request may, if it is satisfied that the interest protected by sections 29, 30, 30B or 30D(2) would be likely to be prejudiced by the disclosure of the existence or non-existence of such information, give notice in writing to the applicant that it neither confirms nor denies the existence or non-existence of that information.


Compare: existing s.32





32A	Effect of other Acts and certain regulations preserved


Nothing in principle 6 derogates from any provision that is contained in any enactment and that authorises or requires personal information to be made available.


Nothing in principle 6 derogates from any provision that is contained in any other Act of Parliament and that—


(a)	imposes a prohibition or restriction in relation to the availability of personal information; or


(b)	regulates the manner in which personal information may be obtained or made available.


Nothing in principle 6 derogates from any provision—


(a)	that is contained in any regulations within the meaning of the Regulations (Disallowance) Act 1989 made by Order in Council and in force—


(i)	in so far as that principle applies to a Department, a Minister, an organisation, or a public sector agency (as defined in paragraph (b) of the definition of that term in section 2(1) of this Act) that is established for the purposes of assisting or advising, or performing functions connected with, a Department, a Minister, or an organisation, immediately before 1 July 1983; and


(ii)	in so far as that principle applies to a local authority or a public sector agency (as so defined) that is established for the purposes of assisting or advising, or performing functions connected with, a local authority, immediately before 1 March 1988; and


(iii)	in so far as that principle applies to any other agency, immediately before 1 July 1993; and


(b)	that—


(i)	imposes a prohibition or restriction in relation to the availability of personal information; or


(ii)	regulates the manner in which personal information may be obtained or made available.


Compare: existing s.7(1) and (2)





� Privacy Act 1993, section 26(1)(a)(ii).


� 	Changes made by the Human Rights Amendment Act 2001


� 	See Human Rights Amendment Act 2001, section 71(1).  


� 	www.parliament.vic.gov.au/sarc/infopriv/finaltoc.htm.


� 	See the Workplace Video Surveillance Act 1998 (NSW).


� 	See New South Wales Law Reform Commission Report 1998, Surveillance: An Interim Report, February 2001, released by the Auditor-General for New South Wales publicly in 2002.


� 	See Law Commission preliminary paper 50, Entry, search and seizure, and submissions from the Office of the Privacy Commissioner on Parts III and IV, June 2002.  


� 	National privacy principle 9 was included in amendments to the Privacy Act 1988 (Cth) applying to the private sector: see Privacy Amendment (Private Sector) Act 2000 (Cth). NPP 9 is also part of various state privacy laws covering the state public sectors, and in some cases the health sector in several jurisdictions (see, for example, Information Privacy Act 2001 (Vic); Health Records Act 2001 (Vic); Information Act 2002 (NT)).  There are also provisions on transborder data flows in NSW state law.


� 	Statutes Amendment Bill, Part 23.


� 	Examples include appointment by the Governor-General (section 12), a broad explicit list of functions so that officials and politicians cannot dispute the Commissioner’s right to inquire into and comment upon matters (section 13), an explicit function to make public statements (section 13(1)(h)), limits on removal (section 18) and a bar upon holding other offices (section 19).  The Commissioner also has the power to initiate inquiries without awaiting a complaint or seeking the permission of any official thereby enhancing independence and autonomy.  


� 	Public Audit Act 2001, section 9.


� 	Independent Police Complaints Authority Amendment Bill, clause 12.


� 	See Human Rights Amendment Act, section 71(1).


� 	Statutes Amendment (No 3) Bill, clause 99.


� 	I have not attempted to incorporate recommendations 49-58 or 58A and each of these require explicit consideration on their particular merits.  


� 	Statutes Amendment (No 3) Bill, clauses 13 and 23, amends the Building Act 1991, Second Schedule, clause 7 and Coroners Act 1988, section 4.  


� 	This is mentioned above in relation to recommendation 35.


� 	See report by the Privacy Commissioner to the Ministers of Justice and Social Services pursuant to section 19(2A) of the Social Welfare (Transitional Provisions) Act 1990 in relation to the mutual assistance provisions in the revised reciprocity agreement on social security between New Zealand and Australia, 18 April 2002.


� 	See Law Commission Review of the Official Information Act 1982 (NZLC R40), October 1997, paras E21, 82 and 83.  The Law Commission intended that its recommendation be implemented by amending the “assistance” provision (section 13 in the Official Information Act, section 38 in the Privacy Act) whereas the amendment will insert a new section. 


� 	Following amendments in 2001, the equivalent provision is now Human Rights Act 1993, section 92N.


� 	Report by the Privacy Commissioner to the Minister of Justice in relation to the Public Trust Bill, 2 February 2001.  


� 	Statutes Amendment (No 3) Bill, clause 120.  


� 	Human Rights Act 1993, section 124.	


� 	Report by the Privacy Commissioner to the Minister of Justice recommending the making of an Order in Council to revoke the 4th Schedule to the Privacy Act 1993 and to substitute a new schedule containing a revised set of information matching rules, 28 June 2001.  


� 	See also recommendations 1, 2, 32, 59 and 60.
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