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This paper records brief thoughts on four matters which cause concerns for employers. 

Referee Checking

Employers often seem to be concerned that the Privacy Act 1993 limits their capacity to conduct referee checks. Most have now got comfortable with the notion that such check should only be made with the permission of the candidate. 

However, employers sometimes forget to ask the referee whether they want their comments to be confidential. If an applicant seeks access to referee comments s.29(1)(b) of the Privacy Act 1993 permits his or her request to be refused if the information is evaluative and if it has been provided under an express or implied promise of confidentiality. It is sensible to clarify this with the referee before he or she provides comments. This is not a right of veto but it does provide a solid basis for an agency to resist an application for access to information supplied by a referee. 

Most referees are happy to have their comments made available to the applicant. The possibility that their comments might find their way back to the applicant does not seem to inhibit referees. 

Challenges to appointment – the vexed issue of access to other applicants’ CVs

Most large organisations have a process which entitles unsuccessful internal job applicants to challenge proposed appointments. This is a good thing because it promotes transparency in employment processes. 

However, it is not uncommon in such challenges for the challenger to seek access to the material supplied by the successful candidate, material such as the successful candidate’s curriculum vitae. It is difficult for an employer to have a process which allows an employee to challenge a decision that A is better than B for a particular position, and yet to deny B access to information to coherently make such a challenge. Similarly it is helpful for applicants to know that material in their applications might be carefully scrutinised by an unsuccessful candidate, and perhaps challenged. It helps to keep applicants honest in their assertions about skills and experiences. Most information in a CV or in a job application is not especially intimate. It is a reflection of the applicant’s professional life, more than personal life but nevertheless still may be sensitive to the individual concerned. It could for example include grades from academic records. 

The best way to address this issue is to be very clear up front with job applicants that if they are successful, their appointment could be challenged by an unsuccessful applicant and that if that occurred their CVs and applications would be available to that unsuccessful candidate. In effect the employer is telling prospective candidates that if they apply for this job they have to consent to personal information supplied in connection with the application being made available, not to the whole world, but to unsuccessful applicants. Is this true consent?

Privacy breach as an alternative to a personal grievance

Broadly the obligations owed by an employer to employees are consistent with obligations imposed by the Privacy Act 1993 and an action by an employer which breaches an employee’s privacy rights would generally also be an action which disadvantages the employee in his or her employment. It is interesting to observe from an employer’s perspective that sometimes employees prefer to use privacy as a way of addressing an employment problem rather than using the personal grievance process. This is so in some instances even thought the privacy component of the problem can actually be only a small part of a wider problem. Perhaps this is a reflection of heightened awareness of privacy rights. Perhaps it is a reflection of the fact that the Privacy Commissioner’s complaints resolution process is more accessible to employees than personal grievance processes. Perhaps it is a reflection of lawyer’s growing awareness that compensation awards for interferences with privacy are closer to those being awarded in the Court’s employment jurisdiction than they were. Perhaps it is a reflection that employee privacy rights are becoming recognised as an integral part of the wider employment relationship. Whatever the reason, there does seem to be a growing role for the Privacy Act in general and the Privacy Commissioner’s complaints resolution process in particular as a vehicle for the resolution of employment problems. 

The interests of the one v the interests of the many

A real challenge for employers arises where there is a significant media interest in an employment matter. This creates for an employer a real dilemma. One the one hand employment matters are personal between the employer and employee and as such should rightly be kept largely away from the media spotlight. On the other hand an employer has obligations to other employees too. Media attention on for example ‘a high profile sports presenter whom we can name for legal reasons’ involved in drug use tarnishes all sports presenters. A female police officer engaged in secondary employment as a sex worker, affects all female police officers. Employers come under significant pressure both form the media and from other employees, to identify the individual. 

Just as in this type of situation there are no winners, nor is there a one size fits all solution. Each case needs to be dealt with carefully and on its own merits. However, things which have contributed significantly to resolving such dilemmas include being direct about the issue with the one or his or her advisers. It is also useful to engage directly on the issue with service organisations. They too have the same dilemma and can also influence across an agency in ways an employer simply cannot. Work closely with internal communications personnel to ensure that all employees understand the dilemma and that their interests are being taken seriously. Explore other ways to protect the interests of as many of the many as possible without identifying the one. For example a geographical exclusion such as ‘an Auckland based sports presenter’ removes the tarnish from Wellington based presenters. Similarly, in a large organisation affirming that the employee concerned is currently on leave removes the tarnish from those employees who members of the public might encounter in the course of their duties. 
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