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Introduction

Should we name and therefore shame sexual offenders of children?  Should we publish the names, addresses, current occupations, photographs, and conviction histories of those convicted of a relevant sexual offence?  Should we ensure that personal information of sex offenders reaches every household in the neighbourhood into which he or she attempts to live?  Will this protect our community from this offending?

This paper will cover the following matters:-
Identification of the harm we seek to prevent.

Disclosing personal information about a convicted child sex offender to the community in which he seeks to live: an approach rejected by Judge Spear in Brown v A-G [2006] DCR 630.  
Summary of the law which allows release of personal information of child sex offenders to particular agencies.  

The author’s conclusion that although the effective management of sex offenders in our community is not easy, we must continue to address the risk that child sex offenders pose to our community in a principled way, rather than reacting impulsively which exposes the community to perpetuation of the risk.  

Harm we seek to prevent

There is no doubt that any victim of sexual abuse: child or adult, experiences physical, emotional and mental suffering. Sexual offending can lead to post traumatic stress disorder, poor self esteem, anxiety, lack of trust and depression in the victim.  Social, cognitive and behavioral problems can also result.  Many victims turn to drugs and alcohol in order to manage their suffering. 

The wider community also suffers including the families of victims and society in general.  Emotional consequences for the community include guilt, anger, anxiety, fear and loss of trust.  And there are financial consequences as society provides resources to support victims.

The fallout from sexual offending is too high.  As a society we cannot accept or tolerate these consequences.  We must do everything we can to avoid this harm – within reason.

Disclosing personal information of convicted child sex offender to community
While some people demand that we introduce the death penalty for convicted sex offenders or we ship convicted sex offenders to a prison away from the community for the rest of their lives, the reality is that sex offenders are in our community, including those who have not been detected.  

In order to protect society from these offenders, many support publicly announcing the release of a convicted child sex offender into the community.  A rationale for this is explained in an article by Peter Jenkins “Information Wants to be Free” posted on the Sensible Sentencing Trust’s website (http://www.safe-nz.org.nz/index.htm):

“People have a right to manage their own risks, and they have a right to access any information that they may need in order to be able to do so effectively. By denying the public access to criminal records of violent offenders, the government is denying the public the information they need in order to be able to manage their own risk, and are therefore denying them the ability to exert control over their own lives. For most other risks that we are subject to, this is not the case - on the contrary, the government not only ensures that we have access to information, but they want to step in and attempt to manage the risks for us, OSH legislation being just one example.

We are legally entitled to information about all sorts of other risks, for example the breakdowns of ingredients on most supermarket foodstuffs, not to mention many of the warnings of rather obvious hazards on all sorts of products. Those who consider GE products to be a risk are able to manage this risk, as is their right, as the vast majority of GE/non-GE foodstuffs are labelled accordingly. Yet we are denied the information that would enable us all to manage the ever present and real risk of violence and/or sexual attack upon ourselves and our loved ones. This is information that should be a matter of public record…” 

The problem is that there does not appear to be any substantive evidence that the exercise of publicly naming and therefore shaming a convicted sex offender prevents him/her or others from offending.  In the case of Brown v A-G, the expert evidence was that a leaflet drop identifying a child sex offender who had moved into a neighbourhood, and the consequential media attention, was far more likely to increase the risk of re-offending.

Brown v A-G

In 2001, Brown was released on parole, having served 3.5 years of his 5 year sentence for kidnapping and indecent assault of a five year old boy.  He reported as required and although he shifted within 7 days of his release, there was nothing sinister or covert in his actions.  The local Police were of the view that Brown was likely to re-offend and they decided to monitor him.  They also visited him and they took a photo of Brown for the purposes of internal police use, ostensibly with consent.  Brown appeared dishevelled and furtive in the photograph.

After that visit, the police decided that the situation required a greater Police response as they were concerned about the seriousness of Brown’s offending; he had no support in the local community; he appeared to have a rather blasé attitude to the STOP programme that he was supposed to be attending (the programme was based in Lower Hutt and he was living in Strathmore with no car); and there were a number of potential victims.  

Accordingly, the police decided to have a flyer prepared for distribution in the immediate Strathmore community to the Plaintiff’s place as follows: 

CONVICTED PAEDOPHILE LIVING IN YOUR AREA

[Photograph of the Plaintiff]

Barry Grant Brown a convicted paedophile has recently moved into Strathmore Avenue after being released from Rimutaka Prison where he served a 3 ½ year sentence for sexual crimes against children.

Barry Grant Brown (featured above) is a 35-year-old male Caucasian, 174 cm tall with brown hair and blue eyes. Kilbirnie Police are concerned that he is living close to Strathmore School, Strathmore Kindergarten and local parks. We are encouraging residents to be aware of Barry Brown and his activities in your area

[Police Officer]

Kilbirnie Police Station

Phone ….

As a result, Brown was abused both verbally and physically by members of the public:  he was physically assaulted on two separate occasions at the Strathmore Avenue apartment block resulting, on the second occasion, in damage to his teeth. He started to receive hate mail. He was relocated within the Wellington area but by then, he was readily recognisable and he continued to receive hate mail at his new address.  He was also verbally abused by other occupants and neighbours at his new address and he was physically assaulted on a regular basis. When he arrived at a Church hall for the 2001 Christmas dinner, he was refused entry solely because of the public notoriety that accompanied him. 

Brown successfully sued in damages for invasion of privacy and breach of confidence.  He was awarded damages of $25,000.

Judge Spear found that there was a reasonable expectation of privacy in respect of Brown’s photograph and home address against the background of all the other information contained in the flyer.  The photograph could only be used for legitimate police business and not in a flier which breached the police’s guidelines for criminal profiling.  The same applied to the details of his home address.   

Judge Spear also found that an objective reasonable person standing in Brown’s shoes would be highly offended by the publication of his private information.

Of note, His Honour rejected a defence of legitimate public concern in the private information.  The Crown argued that this was a genuine exercise in community policing and, more importantly for the purposes of this paper, it was in the public interest that those in the vicinity of Brown’s apartment knew of the potential source of danger that he presented so that they could make their own arrangements as to how to address it.  The Crown argued this outweighed which might be seen as the longer term interests towards the successful rehabilitation of such dangerous offenders as Brown.  

Judge Spear disagreed.  He found there was no pressing need to publicise Brown’s personal information in the public interest.  He cited with approval the comments of Lord Woolf in R v Chief Constable of North Wales Police; ex parte Thorpe [1999] QB 396.  In that case Lord Woolf identified the tension between protecting children from recidivist sexual offenders and protecting an offender who is determined to re-establish himself as a law-abiding member of society but faces significant difficulty in this objective if he is subject to media attention or harassment by members of the community and is unable to access treatment and support as a result.   Lord Woolf stated:-

“…it must be remembered that the decision to which the police have to come as to whether or not to disclose the identity of paedophiles to members of the public, is a highly sensitive one.  Disclosure should only be made when there is a pressing need for disclosure.”
In Brown, Judge Spear criticised the police officer who made the decision to distribute the pamphlet.  His Honour described the approach as self-righteous, which is usually accompanied by an arrogant conviction that what the person is doing is morally right despite any rules to the contrary.

His Honour also criticised the failure in the relationship between the Police and the Department of Corrections which meant that relevant information was not shared.

His Honour cited with approval the evidence of Dr Gabriel Maxwell, a well qualified and experienced criminologist and psychologist, as follows:-

“ [49] Dr Maxwell was, however, quite clear that all her research and experience in this field was to the effect that this type of public shaming - the effect of the leaflet drop and the consequential media attention - was far more likely to have quite the opposite result than that sought by [police officer]. Dr Maxwell opined that by placing a person like the Plaintiff under the stress that would invariably accompany a public shaming, not only would that inhibit the subject’s attempts to reintegrate himself into the community, it would actually increase the risk of him reoffending.

[50] Dr Maxwell made the point, validly in my view, that the Plaintiff was clearly not the only paedophile out and about in the community. By being publicly “outed” in the way that he was, this could well have had the effect of allowing the risk posed by other paedophiles to be overlooked by the public who could become fixated on the Plaintiff as the embodiment of the risk to their children. In that respect, there was other evidence that, in this general district, there had been a paedophile ring operating prior to this time and that some members of that ring remained in that district or had eventually returned to it.

[51] Accordingly, it would appear that there was at least a risk, if not a reasonable likelihood, that [police officer’s] strategy to keep the Kilburnie area safe from paedophiles predators was destined to have quite the opposite effect.” 

Case comment

What is clear from Brown and the comments of Lord Woolf in Chief Constable of North Wales Police; ex parte Thorpe is that personal information of sex offenders can and should be shared but it must be done so in a principled way to reduce risk of offending.  Some clear principles emerge from Brown:-
Personal information, which needs to be disclosed, should be relevant to risk.    In the Brown case it was found that there was no pressing need to share Brown’s address and photograph together with the other information in the flyer with the community, despite the risk to be addressed.  The information was not relevant to risk. 

Personal information which needs to be disclosed should be accurate.  In Brown, the information shared with the community was incomplete and inaccurate:-

The Police believed Brown was likely to re-offend.  The Police’s risk assessment did not take into account the fact that Brown had been assessed as having the ability to manage his risk with time, with a supportive environment and with treatment (which Brown started on release from prison).  Note can also be taken of the fact that at the time of the flyer drop, there was no evidence that Brown was reverting to risky behaviours.  In fact, he was compliant with his release conditions, which is not surprising as he faced recall to prison if he did not comply.  He reported as required.  He was under supervision.  He co-operated with the Police in their interview with him: he allowed them to take his photograph.  

The photograph of Brown showed him to be, at that time, dishevelled and furtive.  While the photo may be an accurate record of how he presented to the Police at that time, it also may be that Brown did not generally present in this way or, if he did, he did so due to the severe epilepsy from which he suffered, or his borderline intellectual functioning, or the fact he had just been released from prison, had been required to shift addresses and was being confronted by the Police.

Personal information should only be shared with agencies which can do something to reduce the risk.  As Brown shows, on receipt of Brown’s personal information, members of the public were not equipped to manage his risk.  In fact, the information led them to offend themselves by committing assault.  As noted by the Court in Brown, the problem is that this type of information sharing may lead to increasing risk as opposed to reducing it.

Personal information should always be collected fairly.  Judge Spear was concerned that Brown consented to having his photograph taken in circumstances where he was vulnerable given his limited intelligence, his limited functioning ability, his slight stature, he had just been released from prison where he was used to responding to authority figures, and the fact he was subject to recall.  Although this was not an issue to be determined in the case, failing to follow this principle may mean information is not able to be used.

Personal information collected for one purpose should not be used for another purpose.  When Brown consented to having his photograph taken, he understood it was for internal police purposes. Judge Spear was rightly concerned that the photograph was not taken with the informed consent of Brown for distribution outside internal police processes.

Release of personal information of child sex offenders to particular agencies  

In July 2004, the Parole (Extended Supervision) Amendment Act 2004 came into force which was legislation enacted to specifically manage child sex offenders being released into the community. 

This Act inserted into the Parole Act 2004 the ability of the Chief Executive of the Department of Corrections to apply to the sentencing Court for intensive supervision of eligible offenders convicted of certain sexual offences for up to 10 years after they have been released from prison.
 If an order is granted by the Court, the Department may apply to the Board for special conditions to be imposed. These can include:

home detention-style conditions for the first 12 months of an extended supervision order, where an offender may not leave their home, or approved address, without the permission of their probation officer 

restricting areas and places an offender may go

prohibiting contact with any person or class of person (eg people under the age of 16)

electronic monitoring. 

At the time this was enacted, it was recognised that Parliament needed to put beyond doubt that information sharing between specified public sector agencies was allowable for the purposes of monitoring the offender and reducing the risk of re-offending, and that doing so would not be contrary to the Privacy Act 1993.
 The Act under s14(5), inserted into the Corrections Act 2004
, the ability of specified agencies, namely the Department of Corrections, the Department of Child, Youth and Family Services, Housing New Zealand Corporation, the Ministry of Social Development, and the New Zealand Police to enter into information sharing agreements with each other to disclose any personal information about a child sex offender for the following purposes:-

to monitor compliance by the child sex offender with his or her release conditions, detention conditions, conditions of a sentence of supervision, intensive supervision, community detention, or home detention, post-detention conditions of a sentence of home detention, or conditions of an extended supervision order:

to manage the risk that the offender may commit further sexual offences against children 

to identify any increased risk that the offender may breach his or her conditions or will commit further sexual offences against children 

to facilitate the reintegration of the offender into the community.

It is noted that any interpretation of this part of the legislation will be in light of the overall purposes and principles of the corrections system set out in ss 5 and 6 of the Corrections Act 2004.  The overriding purpose/principle is to maintain and improve public safety.   The Corrections Act recognises that these objectives are achieved by, amongst other things, assisting in the rehabilitation and reintegration of offenders so far as is reasonable and practicable in the circumstances and within the resources available.

A child sex offender is defined
 as a person who has been convicted of a relevant offence under section 107B(1) of the Parole Act 2002 (other than where the offence is one referred to in section 107B(3) (pornography offences))
; and whose sentence for the relevant offence has not been quashed or otherwise set aside; and who is subject to release conditions, detention conditions, conditions of a sentence of supervision, intensive supervision, community detention, or home detention, post-detention conditions of a sentence of home detention, or conditions of an extended supervision order.

An offender is not a child sex offender if since his or her latest conviction for a relevant offence, the offender has had a period during which he or she was not subject to any sentence for an offence and was not subject to release or post-detention conditions of any sort; and the offender is not subject to an extended supervision order.

An information sharing agreement must set out the operational details about how the information is to be shared.  It must specify the nature of the information to be disclosed; and specify the manner in which the information may be disclosed; and set out how the agency will comply with the information privacy principles
.

Before an information sharing agreement is concluded, reviewed, or substantially amended, the specified agencies concerned must consult with the Privacy Commissioner.

Unsurprisingly, there is an agreement for sharing information about child sex offenders between these agencies.
    

How it operates is that the Department of Corrections creates a weekly national child sex offender notification list (the CSO list) comprising of eligible offenders. The list provides the following information about the offender: name, any alias, gender, date of birth, last known address, and main reporting centre.  The CSO list is provided to the national office of each participating agency which compares the list with its own records and then informs its own relevant local offices of offenders on the list who are known to that agency. 

The list is also given to the Community Probation and Psychological Services (CPPS) which distributes it to local level Service Managers who identify offenders being supervised by their offices.  The managers then inform Probation Officers of offenders whom they manage that are on the CSO List. 

The Probation Officer, at first contact with the offender, provides the offender with a written notification that disclosure of information about them will take place with the agencies in the Agreement for Sharing Information. The Probation Officer must notify the offender of the existence of the Information Sharing Agreement, the specified agencies involved, the purposes for which the offender's personal information will be disclosed, and the offender's right to access and request correction of their personal information

The Probation Officer gives this information to the offender as a written notification.

Disclosures to and from the specified agencies takes place from that point until the offender is removed from the CSO List.

There is an expectation that within the parameters of this process, there will still be compliance with the privacy principles (s182D(2)(c) Corrections Act 2004.  The agreement addresses each of the privacy principles, either asserting the principle as policy or explaining any additional policy arising from the principle.

Conclusion

During the debate to the second reading of the Parole (Extended Supervision) Amendment Act, Marc Alexander (United Future) said that in respect of sex offenders “(t)hey have lost their right to humanity”.  This is not correct.  If it were the case, then Parliament would have removed all of their rights on conviction and either re-introduced the death penalty or provided for a sentence of life imprisonment.  

We cannot ignore the position of a child sex offender who has served his sentence and has been released into the community.  That person, due to the nature of his or her conviction/s presents as a risk to the community
.  But he or she is also a person who, in the words of Lord Woolf, may be determined to re-establish himself as a law-abiding member of society.  

The effective management of child sex offenders in our community is not easy as the Brown case shows. But we must continue to address the risk that child sex offenders pose to our community in a principled way, rather than exceeding statutory and regulatory boundaries, and thereby exposing the community to the risk of perpetuating the offending.

This does not mean the community should operate in a vacuum.  We do need to assess our own risk and that of our families based on information.  That information needs to be relevant and accurate.   As a community, we need to know what we can do to protect our children from sex offenders – not just one individual who moves into a particular area.  We also need to know that the agencies, who can do something about a sex offender whose risk is about to crystallise, are empowered to share information and to prevent the fallout from child sexual abuse.  

� see R v Peta [2007] NZCA 28 for a full discussion by the NZ Court of Appeal of extended supervision orders.  


� The issue of interagency information sharing arose during select committee discussions.  The select committee reported that the Ministry of Justice had been working on the issue since September 2000.  A multi-agency trial involving the Department of Corrections, the New Zealand Police, Housing New Zealand, Work and Income New Zealand and the Department of Child Youth and Family Services had been in operation in Dunedin since July 2003 but the select committee could not recommend an amendment because it was considered beyond the scope of the bill.  It was also noted that further policy work was needed.  A Supplementary Order Paper introduced this amendment.  


� see s182A Corrections Act 2004


� see s182B Corrections Act 2004


� It is not clear why Parliament excluded the child pornography offences in its definition.  It is possibly because the information sharing concerns were raised in respect of agencies participating in the Dunedin trial described in footnote 3 which did not include the Department of Internal Affairs (DIA) or the NZ Customs Service (Customs), and Parliament, conscious of the need for more policy work, legislated for the offences with which the agencies involved in the Dunedin trial were concerned.  Parliament should consider extending the definition of a child sex offender to those convicted of child pornography offences and including the DIA and Customs as a specified agency under s182C(f) of the Corrections Act 2004.  Currently the DIA, Customs and Police share information to prevent the commercial sexual exploitation of children under a formal Memorandum of Understanding.


� s182D Corrections Act 2004


�  See “Sharing Information about child sex offenders” Department of Corrections CPPS Operations Manual:  http://www.corrections.govt.nz/policy-and-legislation/cpps-operations-manual/volume-4/part-1---management-of-risk/chapter-12---information-sharing-about-child-sex-offenders/sharing-information-about-child-sex-offenders.html





� A study quoted by the Court of Appeal in R v Peta [para 47] stated that the recidivism rates of girl victim child molesters was 16% over 15 years and of boy victim child molesters, it was 35% over 15 years.
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