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Draft Report on Aspects of Privacy Compliance & Practice of
NZ Post Lifestyle Survey 2009

Part I: Marketing Perspective

1.0 Overview: Survey Background

The background to this repert lies in concerns expressed by the Office of the Privacy Commissioner
regarding relevant privacy and related issues pertaining to the New Zealand Lifestyle Survey, hereafter
referred to as the "survey,” which New Zealand Post distributed in hardcopy to all New Zealand
households for completion by 20 August 2009 (NZ Post 2008a). A copy of the survey is included in
Appendix A. The survey was also made available online (NZ Post 2009b}, which showed some variation
in the survey instructions/information and/or wordings, as addressed in this report.

On the Intemet, the survey is introduced and/or advertised as follows (NZ Post 2010): “The New Zealand
Lifestyle Survey provides exclusive nationwide insights about New Zealand lifestyles, household
purchasing choices and buying behaviour across a wide range of products and services. This information
can enable your organisation to drive marketing costs down and potentially increase marketing return,
through specifically targeted marketing campaigns, and the ability to deliver relevant messages.” While
the latter sentence suggests a business-to-business fargeting approach focused on the on-selling of the
survey data, the survey was supplied to NZ consumers/households, as illustrated by its address to “The
householder” nationwide {(NZ Post 2009a).

A featured prize draw was used as the survey’s apparent primary purpose, as highlighted by the opening
statement on the survey form, “An opportunity to winl.” This statement in fact represented the second part
of the survey's opening sentence. The first part of this opening sentence, which was stated on the ouiside
of the envelope in which the survey hardcopy forms were delivered to NZ households, stated: “New
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Zealand Post proudly presents...” {“...an opportunity to win”). The survey's true purpose, however,
appears to be the compilation (and potential future on-selling) of a naticnwide consumer database, as
highlighted by the following statement placed at the top of the survey’s front page: “New Zealand Post is
giving you the chance not only to custornise the messages you receive from organisations, and make

them more relevant, but also to enler our fantastic prize draw.”

This point is also reiterated under point 2 of the survey Guidance Notes: "The information you supply
{including your email address and tefephone numbers if you tick the boxes below) may be provided to
companies and other organisations from New Zealand and overseas to enable them fo provide you
and/or your partner with information about products/services relevant to your responses (o this survey.




New Zealand Fost may alsc use this information for the same purpose.” Not only does this point raise a
fairness issue regarding the communication of the survey's true purpose to prospective participants, but
additionally, the statement pertaining to the ‘cusiomised messages received from other organisations’ is
expected to be largely unclear to a reasonable consumer in terms of their personal implications arising
from the survey’'s completion and submission.

Further, "The New Zealand Lifestyle Survey contains questions on topics ranging from hobbies, travel,
vehicles and pets through to home ownership, finance and more. Based on infernational best practice
and learning’s gained from a pilot survey New Zealand Post irialed during Qctober 2008, the survey
quastions have been designed to provide a detailed overview of consumer interests and needs. The kind
of data generated by responses lo a lifestyie survey has not been available in New Zealand untii now,
and will be the most comprehensive and easily accessible pool of data available in New Zealand. With 57
base questions generating up to 300 response variations per survey, the customer insights the survey
captures are invaluable. The dala will provide the basis for your business to perform cost-effective
customer focused marketing by understanding where, when, what and how to communicate with
prospective and existing customers” {NZ Post 2010). Again, a business-to-business targeting approach is
evident from this statement, which appears to be aimed at potential future buyers of the survey data
and/or database. Interestingly, Singapore Post conducted a survey with an equivalent titie, i.e. the
Singapore Lifestyle Survey in 2009 (Singapore Post 2009). An online search performed for this survey in
January 2010, however, revealed only the survey loading page.

Back in 18939 Australia Post announced a similar intent to sell their data obtained from a questionnaire
similar to the NZ Post (2008} survey to direct mail companies, which was condemned by consumer affairs
spokesperson Lindsay Tanner referring to such practice as “cashing in on [Australia Post’s] position as a
highly trusted organisation” (Hudson 1999}, While privacy groups stammed the survey as “intrusive” and
consumer groups raised fears of consumers being bombarded with spam and/or junk mail as a result of
their participation in the survey, Australia Post defended their posiiion by stating its evolved nature from a
"public service” to a “commercial venture” (Hudson 1999, p. 3).

NZ Post may well be acling based on a simiiar rationale with its 2009 Lifestyle Survey, as illustrated by
the following statement on its website: "Today we are a successful commercial entify competing in local
and global markets, offering our customers the world, generating valuable returns for our shareholders
and the New Zealand Government” {(NZ Post 2010b). An additional clue for the collection of pecple’s
persanal informaticn as the primary survey purpose is provided by the online survey version, for which
the respondent’s email address represenied the only required fieid for submission of the survey into the
system, suggesting that what NZ Post was really interested in was colflecting people’s personal details on
a nationwide scale.




Further, purchase of the survey data is advertised to businesses on the NZ Post website (NZ Post 2010)
as foliows: “The faunch of the New Zealand Lifestyle Survey provides some fantastic opportunities around
question exclusivity and access fo the consumer lists. With responses totalling over 180,000 households
and 400,000 individuals, the New Zealand Lifestyle Survey will supply you with a competitive marketing
edge. Want to know more about The New Zealand Lifestyle Survey data? Contact us on 0800 804 307 or
emall lifestylesurvey@nzpost.co.nz.”

However, consumers, particularly those who are not Internet-enabled, are expected to have litle
understanding of NZ Post's strategic intent to sell their accumulated consumer database, which includes
their personal data, {0 other businesses in the future, as this was not disclosed on the hardcopy version of
the survey forms. As such, a potentiai fairness issue has emerged, along with a number of other privacy-
related issues, which are explored in this report. While previous market research projects commissioned
by NZ Post involving the collection and analysis of consumer information have typically been compliant,
the Office of the Privacy Commissioner has expressed a number of potential concerns regarding the 2008
survey's compliance with refevant Information Privacy Principles contained within the Privacy Act {1993),
which are addressed in this report. The specific purpose of the report is elucidated in section 2.0.

2.0 Purpose of Report

The purpose of this report is to advise the Office of the Privacy Commissioner on the marketing aspects
potentially impacting on the legal compliance of the New Zealand Lifestyle Survey, which was conducted
by New Zealand Post in 2009. Specificaily, this report expiores marketing-refated issues relevant to the
survey's design and implementation practices, which are further explored in light of relevant Information
Privacy Principles contained in the Privacy Act (1993) in the legal counterpart to this report. As such, the
present report focuses on the marketing-related aspects pertaining o the survey.

The report is structured as follows. Section 3.0 provides an overview of key terms and abbreviations used
throughout the report. Section 4.0 addresses the key contentious issues with respect {0 the survey's
design and implementation with reference to relevant industry codes of practice, standards, reporis,
andfor similar surveys conducted overseas. The next phase of the project will centre on providing an
evaluation of survey's compliance with the relavant Information Privacy Principles contained in the
Privacy Act (1993), with reference to the marketing-based analysis provided in the present draft of the
report. The report concludes with section 5.0, which is followed by an appendix and references.

3.0 Definitions & Abbreviations of Key Terms

“Survey” New Zealand Lifesiyle Survey conducted by New Zealand Post (2009).




o The “prize draw” for survey participants inciuded:

First prize: $15,000 cash on a Prezzy Card

Second prize: One of two Home Entertainment Package gift cards worth $5,000

= Third prize: One of two trave! vouchers worth $5,000

Fourth prize: One of 30 New Zealand Post Prezzy Cards worth $500

"Guidance Notes” (GNY. information about the survey for participants supplied on the survey's front
page.

“Participant/respondent”. Survey recipient (in hardcopy &for softcapy) who completed (part of) the
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survey and entered the prize draw.

“Terms & conditions” {T&C): Provisions of participation in the survey stated on the survey's back
pags.

o “IPP" information privacy principle; There are a total of 12 IPPs contained in the Privacy Act (1983).
o “MRSNZ': Market Research Society of New Zealand

O

Note: Respondent names sourced from e.g. blog eniries and/or communications with the Cffice of the

Q

Privacy Commissioner are abbreviated in the report {0 the relevant individuals' initial{(s) (e.g. NM, JM,
N, TPand R)

4.0 The Survey: Contentious Issues Regarding Industry Practice, Codes & Relevant Standards

4.1 NZ Marketing Association (2010) Code of Practice

The (New Zealand) Marketing Association aims to develop and support marketing practice in New
Zealand, and enjoys the support of Principal Business Partners TVNZ and New Zealand Post and many
other sponsors, enabling them {0 continually increase and enhance the range of services for their
members, including themed courses and events e.g. in Marketing Fundamentals and Certificate of Direct
Marketing {Marketing Association 2010¢).

Under Principle 1, the Marketing Association's Code of Praciice for Direct Marketing in New Zealand
(2010a) siates that "marketers shafl comply with the laws of New Zealand and ail appropriate industry
Codes of Practice.” thus setting a higher standard of consumer service and protection refative to the
consumer’s legal rights in NZ. Further, the Marketing Asscciation’s Principle 1b (individual Privacy) posiis
that "t is important that {direct) marksters be familiar with The Privacy Act (1993} and the 12 Privacy
Principies included in it. Their marketing activities must comply with these principles.”

Although the survey does not come within the ambit of the Marketing Association’s definition of “direct
marketing” {i.e., the process by which consumers are offered the opporiunity {0 obtain or purchase
goods/services of make charitable donations direct by mail, newspaper or magazine, radio, television,
telephons, facsimile, email, Internet or any similar means of communication), the survey's compliance
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with the Privacy Act {1993} is critical yet dubious as expressed by the Office of the Privacy Cormmissioner
and set out in the following sections.

4.2 ICC/ESOMAR {2009) Code of Practice

The survey may be viewed fo infringe upon not only the NZ Marketing Association’s Principle 1, but
additionally, the Market Research Sociefy of New Zealand’s Code of Practice (2008) and the
ICC/ESOMAR International Code on Market and Social Research (e.g. 2008a/b). The {CC/ESOMAR
website states: “ESOMAR is the world organisation for enabling betier research into markets, consumers
and societies. With 5,000 members in 100 countries, ESOMAR’s aim is to promote the value of market
and opinion research in iluminating real issues and bringing about effective decision-making” (ESOMAR
2010).

The first ESOMAR Code of Marketing and Social Research Praclice appeared in 1948, which was
followed by a number of codes produced by national bodies and by the International Chamber of
Commerce {ICC). In 1978 ICC and ESOMAR agreed that it would be preferable to have a single
international code instead of two differing ones and a joint ICC/ESOMAR Code was published the
following year {1977). This was revised and updated in 1986 and 1894, making the current version the
fourth edition of the ICC/ESOMAR Code, under a slightly altered title (MRSNZ 2008).

Specifically, the ICC/EOMAR Code inciudes "a requirement for members to maintain a distinction
betwesn market research and commercial aciivities such as advertising, sales promotion, direct
marketing and direct selling; The essence of the distinction is that researchers have no interest in the
personal identity of the respondents they question - they do not pass information about ideniified people
tc their research clients” (ESOMAR 2008a, p. 2). NZ Post, by contrast, were targeting identified
individuals with their survey, as evident by e.g. the survey's distribution to people’s private residences (NZ
Post 2009a), and the scliciting of personal identification information including name, title, phone, mobile
andfor email address in both the hardcopy and online survey versions.

Further, "it is increasingly common for (CRM, i.e. Customer Relationship Management) programs to have
a dual purpose, Le. the collection of representative sample survey data and provision o the client of
details about individual respondents to aliow for follow-up, or product offers (ESOMAR 2009a, p. 2. The
ICC/ESOMAR Code, however, distinguishes the collection of market research data, and those
“pratending to do market research but whose real intention Is fo seek money or purchases, or compile
mailing lists” (ESOMAR 2009a, p. 2), the latter of which appears to be relevant in the case of the 2009
survey, as evident e.g. from the business-to-business targeted statements placed on the NZ Post website
(201, including: "The data wilf provide the basis for your business to perform cost-effective customer
focused marketing by understanding where, when, what and how fo communicate with prospective and




existing customers.” The Market Research Society of NZ, which is introduced in the following section,
operates on the basis of a similar Principle: "Market research shall be clearly distinguished and separated
from non-research aclivities including any commercial activity directed at individual respondents (e.g.
advertising, sales promotion, direct marketing, dirsct selling etc” (MRSNZ 2008).

While NZ Post may attempt diverting liahility under the above ICC/ESOMAR Code and MRSNZ Principle
by asserting their activity did not constitute market research activity, statements on the NZ Post website
suggest that the survey was in fact designed as a market research activity, e.g.: “The New Zealand
Lifestyle Survey provides exclusive nationwide insights about New Zealand lifestyles, household
purchasing choices and buying behaviour across a wide range of producls and services™ and “... the
survey guestions have been designed to provide a defailed overview of consumer interests and needs”
(NZ Post 2010), which is clearly within the scope of marketing research (Malhetra 2002; Frazer and
Lawley 2000).

Further, surveys more generally, represent an infegrated part of market research activity (Malhotra 2002).
As such, the survey appears to have violated the /CC/ESOMAR Code on Market and Social Research by
adopting the key purpose of compiling a nationwide mailing list of identified individuals, rather than
reflecting a survey’s intended purpose of investigating the market and/or consumer-based behaviours,
interests and/or needs of unnamed individuals. Thus, ethical implications arise through the use of a
market research tooi (i.e., survey) for a non-market research purpose.

4.3 MRSNZ Code of Practice (2008)

Moreover, the survey infringes upon the Market Research Society of New Zealand (MRSNZ} Code of
Practice (2008), which is based upon the international ICC/ESOMAR Code. The MRSNZ is a professional
body specifically for people who work with, are involved with, or who are interested in market research,
The MRSNZ also serves to support the public by inspiring confidence in both market research
information, and market research practitioners (MRSNZ 2010}, The MRSNZ collaborates with AMRO, the
Association of Market Research Organisations in New Zealand, which was formed in 1984 as an industry
group o heip promote consistently high industry standards and to help ensure the maintenance of the
public’s good will.

AMRO member companies co-operate in compiling industry data, estabiishing professional and ethical
standards for the industry and in communicating with the users of research as well as the general public.
Specifically, AMRO was established to {a} encourage greater awarenass within Government, the
business community and the general public of the value of market research, (b} act on behalf of and
improve the public image of the market research industry, and (¢) support the aims and objectives of the




MRSNZ (MRSNZ 2010). The following Fundamental Principles in the MRSNZ Code of Practice are
contentious in light of the survey:

#4, RESPONDENTS’ COOPERATION IS VOLUNTARY AND MUST BE BASED ON ADEQUATE, AND NOT MISLEADING,
INFORMATION ABOUT THE GENERAL PURPOSE AND NATURE OF THE PROJECT WHEN THEIR AGREEMENT 7O
PARTICIFATE IS BEING CBTAINED AND ALL SUCH STATEMENTS SHALL BE HONCURED.

This Fundamental Principle is also in accordance with the Marketing Association's (2010a) Principle 2,
which states that “offers will be clear and truthful and not present a product, service, or offer in a way that
could mislead the consumer.” Hence although the survey did naot propose a product/service for sale to
consumers, the survey comes within the ambit of the concept of an “offer” made to consumers and as
such, requires compliance with the MRSNZ Code and Marketing Association’s Principle 2 alike.

Adequate, non-misleading information about the survey’s {primary) nature and/or purpose, which appears
to be the compilation of a (direct) marketing database, was not explicity provided to the survey
respondents thus breaching the MRSNZ's fourth Fundamental Principle, as well as ICC/ESOMAR
Principle 1(d), which posits that the purpose of the research should be made absolutely clear to research
participants at the outset of the research and, if the organisation collecting the data carries out any other
activiies than market research {i.e., as in the case of the survey), that there is no possibility of the
respondent being confused about whether they are taking part in market research, or an interview which
has another purpose (ESOMAR 2009b, p. 3).

In the present case, an apparenily conceaied survey purpose was constructed in the form of the
respondent’s entry into a prize draw, while the survey's true purpose appears to be an exercise of
compiling a mailing list for future fargeted direct marketing activity, as evident from the NZ Post website
(2010), and parallelling Australia Post's change of sirategic direction revealed a decade ago (Hudson
1999). Mence as addressed, the survey failed to disclose its true purpose to participants thus violating the
MRSENZ, ICC/ESOMAR Codes and Marketing Association’s Principle 2 alike.

Further, the adoption of an enticing prize draw featuring cash, consumer electronics, travel and NZ Post
Prezzy Cards prizes {an overview of the specific prizes drawn is provided in section 3.0} may raise ethical
concerns, particutarly given the survey's concesled true purpose. The University of Auckiand Human
Participants Ethics Committee (UAHPEC), for instance, requires acherence 0 a strict set of guidelines
perfaining to the offering of rewards and/or incentives for research participants. Specifically, these
guidelines are designed to protect participants’ interests and prevent people from being bribed into
participating in any research project.

A sense of bribery was indeed perceived by certain recipienis of the survey, as illustrated by the following
post on the NZ Post blog (Document date 24/12/09). “Dodgy, trying fo tampt you with some prizes” (TP,
23/07/09). Additionally, 3 number of cther biog entries indicated consumaers’ lack ¢f willingness and/or
ranouncing to complete the survey based on perceptions of bribery, for instance: “Promptly binned -
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cheeky and invasive. They!ll be on-selfing the data to all sorts of outfits to spam you” (N, 23/07/09) and
“Yeah - I'm not that keen on it either... | believe NZ Post are unfairly leveraging their postal distribution
network” (R, 23/07/09).

Analogously Australia Post, with their 1999 survey, were accused of "bribing people into letting them [i.e.
Australia Post] invade their privacy” (Hudson 1999, p. 3). Research conducted by Church (1893) aiso
shows that response rates t¢ a mail survey may be increased when monetary and/or non-monetary
incentives are offered to the respondents. Additionally, the survey’s distribution during the current
sconomic downturn may act as a further enticing facior potentially bribing people to participate in the

survey.

Moreover, while participation in the survey was stated to be “voluntary” in the GN, certain survey
recipients may have been unaware of the survey's voluniary nature and have assumed compulsory
completion of the survey form {Otago Daily Times 2009). This issue was further complicated by the lack
of explicit opt-in (e.g. 'tick here if you authorise for your details to be released to other companies’) and/or
opt-out (e.g. ‘tick here if you do not authorise for your details to be released...’} alternatives in the
hardcopy and online survey versions, thus clouding the ncotion of “prior informed consent” (Royal Mail
Group (UK) Lid 2010).

Specifically, “consent must be obtained for direct marketing before you start doing it (hence “prior”} and
you must obiain consent in a way that makes it clear {o recipients what they are consenting to (hence
“informed”). To meet this requirement mailers typically use “opt-in” or "opt-out” (Royal Mail Group (UK Lid
2010). Under NZ legislation governed by the Privacy Act {1993), the requirement for “prior informed
consent” is stated in a more open-ended manner, with reference to an outcoms, i.e. a properly informed,
or “aware,” individual (Blair Stewart Memo, 23/07/09). Despite this difference in UK vs. NZ legislation, the
lack of opt-infout methodology in the survey may have resulted in Hmited levels of consumer awareness
of the voluntary nature of the survey, as well as other facters including the “purpose for which the
information is being collected” and “who is going to receive the information,” for which “reasonable steps”
were not taken to make this information known, thus infringing Principle 3 of the Privacy Act (Marketing
Association 2010b).

A further issue perfaining to consent resides in the question whether participants understood what will
happen to their personal information provided beyond the prize draw. Authorisation for the future use of
people's personal information should be obtained on a clear and unambiguous basis, as endorsed by e.q.
the ICC/ESOMAR and MRSNZ Codes of Practice. Unclear authorisation {e.g. mixed messages ragarding
whether completing the survey is a requirement for entering the prize draw, eic) and the issue of "bundled
consent,” where consent relevant to the prize draw is bundled with consent for the permanent collection
and various downstream uses by people andfor organisations other than NZ Post, have clouded the
qualily of respondenis’ authorisation in the NZ Lifestyle Survey {2009} exercise.




Specifically, future use of data collected is based on the respondent’s authorisation. It is therefore vital
that there be confidence regarding how well individuals understood what exactly was being autherised,
which in the case of the present survey was nebulous. As a result, this lack of clarity leaves the
information collected in an undesirably unclear and potentially non-compliant state, both in terms of the
ceollector and future users of the compiled databases. While the use of opt-in and/or opt-out alternatives
for the issues of entry into the prize draw and the consent pertaining to the future use andfor
dissemination individually would have contributed to the survey’s compliance, clear signs of negligence in
these areas were cbserved in the conduction of the 2009 survey, which undermines the Marketing
Association's list warranty register showing lists as fully compliant with the Privacy Act (1993}

Further, Principle 3 of the Privacy Act {1993} imposes the obligation for the information to be collected
“directly from the individual concerned,” which was not honoured in the conduction of the survey.
Specifically, the survey includes questions addressing the respondent’s partner's details, which the
respandent is asked to complete on the survey form. A minimal attempt is undertaken by NZ Post to
make this clause legally watertight, by inclusion of the following statement in the survey GN: “Some
questions are abowut you, others are about your partner and your household. When you provide
information about your partner or other members of your household please have them read the survey
and get their permission o provide the answers on their behalf.” Despite this weak attempt, this practice
is in direct violation of the Privacy Act's {1993} IPP2.

Further, the GN state that the respondent's and hisfher pariner’s details alike may be suppiied to
‘companies and other organisations from New Zealand and overseas to enable these fo provide the
respondent and/or his/her pariner with information about products and services relevant to the
participant’s responses in the survey. New Zealand Post may also use this information for the same
purpose.” Therefore, not cnly did NZ Post request for the respondent to provide persenal information
about their partner, but additionally, they expressed the intent to distribute the partner’s details o other
NZ-based and/or overseas organisations, which may be viewed as potentially harmful to and/or invasive
of the individual's privacy.

Furthermore, the small typeface used for the survey's GN and T&C, in which the indication of the survey's
voluntary participation is included, is complicated e.q. for people with eyesight impairments, including the
elderly, and/or language barriers. As such, these individuals may be unaware of the voluntary, rather than
compuisory, nature of their participation in the survey. For instance, NM and JM expressed their concermns
regarding the survey to the Office of the Privacy Commissioner on 13/07/09 and 14/07/09 respectively
{Office of the Privacy Commissioner Scoping Paper, Annex K: #6 & #7) by stating that “people who have
a language issue may not realise that they are not obliged fo complete the form” (NM). Further, JM in her
communication with the Office (14/07/09} suggested new immigrants who have English as a second
language would be “fikely to perceive NZ Post as a Government agency,” thus tying in with Mudson's
{1999} point addressing Australia Post's abuse of their trusted position as a mail deliverer and perceived

public service.
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Sirnifar {0 Australia Post, NZ Post is highly likely to enjoy a highly trusted public perception, to which their
central theme of “connecting people” {Luke and Verreyne 2005} may contribute. Yel, similar to Australia
Post, NZ Post appears to be exploiting ifs trusted position by adopting potentially misieading and/or unfair
means and/or statements in the conduction of the 2009 survey, as addrassed. Such practice represents a
direct violation of the Marketing Association's {20102} Principle 5, which posits that "marketers will uphold
high standards of business practice to bring about the trust of consumers.” in this instance, however, NZ
Post appears to be exploiting, rather than building and/or coniribuling to, consumer trust in their
organisation.

Additionally, the relatively formal lock and feel of the survey may (subconsciously) remind certain
consumers of that of the Census of Population and Dwellings undertaken every 5 years by Statistics New
Zealand, for which completion is compulsory. This may lead certain individuals to (a) assume their
compietion of the survey 1o be on a compulsory, rather than voluntary, basis - a convenient lack of
awareness which NZ Post has done very little to develop on ks survey forms or otherwise; andfor (b)
Presume a high level of trust in the survey based on its highly trusted source, i.e. NZ Post, thus
enhancing their likelihood of completing and refurning the survey potentially by being misled by these
matters.

An additional issue with the small print used in the GN and T&C is that their content may run counter to a
reasonable participant’s expectations of the survey's purpose. Specifically, the opening statement placed
at the top of the survey form ("An opportunity to wini"} suggests the prize draw as the primary survey
purpose. However, only upon closer inspection of the GN and T&C would a prospective respondent be
able to infer the survey’s true main purpose, i.e. the compilation of a (direct) marketing/mall list/database.
Therefore, particularly people in some way impaired to undertake a proper reading and understanding of
the survey GN and/or T&C, such as the visually impaired and/or non-native English speakers, may have
different expectations of the survey's purpose relative to its true purpose, which may be viewed as
potentially misleading and/or unfair to these individuats.

Further, other, potentially capable readers of this information may nevertheless engage in only partial
reading of the GN and T&C {cf. Frazer and Lawley 2000), thus isading to a similar outcome of distorted
consumer expectations regarding the survey’s primary purpese. It appears that NZ Post, simply by
including the small print GN and T&C, has fallen short in undertaking all reasonabie steps to ensure its
survey recipienis were properly informed of the survey's purpose(s). Specifically. mere inclusion of a
typeface considerably smailer than the regular print used throughout the survey in the GN and T&C may
be viewed as an insufficient attempt to shift the onus of the respondent "being properly informed” and/or
*aware” of various key issues regarding the survey from NZ Post to the survey recipient. Further,
marketing research and/or survey design texts commeonly address the objective of reducing the
respondent burden where possible {Frazer and Lawley 2000}, which can be implemenied e.g. by
designing a straightforward, truthful research instrument facilitating completion by a properly informad
and/or aware respondent.
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Additional potential fairess issues emergent from the survey include the high level of detait of information
solicited from the respondents, which targely had little bearing with NZ Post’s traditional business purpose
as a frusted mall deliverer and public service. Howsver, the organisation’s original purpose appears to
have evoived, as evident from the following statement on their website {(NZ Post 2010b): “Today we are a
successful commercial entity competing in local and global markets, offering our customers the world,
generating valuable returns for cur shareholders and the New Zealand Government.”

Despite this relatively recent change in NZ Post's purpose and/or sirgiegic direction, an average,
reasonable consumer may be expected to still hold perceptions and mental associations of NZ Post in its
traditional role, as ilustrated above. Agencies with special roles, such as NZ Post, are expected to make
things quite clear if engaging in unexpecied collections. As such, NZ Post appears to have exploited its
shift in strategic direction to further its newly-developed, more commercial purposes, which a reasonable
consumer is likely unaware of, with their 2009 survey. As a result, a level of unfaimess may have
transpired in the collection of the survey data based on the potentially limited level of consumer
awareness pertaining o the contempaorary purpose and objectives of NZ Post.

A further potential issue resides in the quantity, and great level of detail, of the information solicited from
respondenis in the survey, which is likely {o resull in consumer irritation, andfor confusion regarding how
this may refate to NZ Post’s business. Coupled with a lack of explicit mention of the survey's apparent
true purpose (i.e., the compilation of a direct marketing database), and the adoption of a concealed
survey purpose in the form of a prize draw, this practice may be viewed as potentialiy “unfair” marketplace
conduct by NZ Post. Specifically, an issue of fairness arises when an agency coliects information under a
particular guise (e.g. 'survey,” prize draw’ or for ‘official purposes’), while the real purpose is otherwise, as
occurred with the present survey. Callecting details for the purpose of profiling and marketing under the
guise of the respondent’s entry into a prize draw or a survey can be misleading and/or unfair.

Further unfairness results from the prominent display of the survey's peripheral purpose {i.e. an enticing
prize draw) on the survey’s front page, while the true purpose is conveyed predominantly in small print
and unclear statements {e.g. New Zealand Post is offering you the chance fo not only cusfomise the
messages you receive from organisations, and make them more relevant, but alsoc to enter cur fantastic
prize draw"). As stated, there is aiso some inconsistency in the specific wordings addressing the future
use and/or dissemination of the data collected in the hardcopy and enline survey versions. Although the
two exercises of data coliection and a prize draw can be combined if done carefully, i is unfair if done in
such a way that a reasonable consumer could be misled by the process, as is the case with this survey.

Based on the common notion in marketing research of alming to minimise a survaey’s length in order to
reduce the respondent burden {e.g. Mathotra 2002}, the detailed level of the survey questions provides
further support for the increasingly commercial nature of NZ Post, which a reascnable consumer is not
expected i have kept up-to-date with. Further. Paragraph 7 of the OECD Guidelines, the "Cellection
Limitation Principle,” provides that "There shouid be limits to the collection of personal data.” As such,

much of the information scught may be viewed as nof "reasonably necessary” for NZ Post's business
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purposes, particularly since upon collection of the survey data, NZ Post were yet to determine the specific
future uses of the data, which may be viewed as misleading to consumers. Morecver, the information
primarily seems to be collected not for NZ Post's purposes, but for the purposes of third parties {(as yet
yndetermined or at least undisclosed: We don't even know what agencies these are, much less their
purposes in using or disclosing the information).

#5, THE RIGHTS OF RESPONDENTS AS PRIVATE INDIVIDUALS SHALL BE RESPECTED BY MARKET RESEARCHERS AND
THEY SHALL NOT BE HARMED OR ADVERSELY AFFECTED AS THE DIRECT RESULT OF CO-OPERATING IN A MARKET
RESEARCH PROJECT.

A number of points can be made with respect to this MRSNZ Fundamental Principie. First, an extremely
high level of detail of personal information was solicited from the survey respondents. For example, there
were survey questions addressing consumers’ interests, their vehicles, home, finances, shopping habits
and travei, as well as an array of demographic information. Despite this, as raised under point #4,
participants were given very little assurance regarding the protection, future use and/or dissemination of
the information provided.

A relatively basic attempt demonstrating a level of respect to the respondents and/or reducing harm
arising from the survey's completion was made by inclusion of the following point in the GN: “Your
participation s voluntary. You may choose not to answer particular questions.” However, in the bigger
picture the right of respondents as private individuals was violated by the adoption of an identified
respondent survey format, which, in accordance with the ICC/ESOMAR Cocde of Practice, does not come
within the ambit of (genuine} market research. This point was also impiied by MHudson (1999} with
reference to the Australia Post survey exercise.

Further, based on the considerable amount of relatively sensitive, detailed information requested in the
survey, respondents and/or their partners may reasonably experience future harm as a result of their
participation in the survey, while very little assurance regarding the protection and/or future use of the
information provided is given in the survey. Examples of future harm include participants’ potential
subscription to multiple NZ- and/or overseas-based direct marketing and/or mailing fists/databases, which
may be harmful to their privacy in unanticipated ways (e.g. significant amounts of spam and/or direct mail
being sent to thern, which they may be unaware of at the time of survey completion).

N7 Posi, by contrast, may argue that by completing the survey, the respondent abides, implicitly, by the
survey GN and T&C. However, Frazer and Lawley's (2000) research indicates that prospective research
respondents typically, have limited cognitive and emotional capacity for the processing of research and/or
research instruments, including surveys. Therefore, the recommended design of such research
instruments is based on efforts by the researcher to minimise the respondent burden, i.e. by facilitating,
rather than complicating, the research participants’ completion of the research instrument {i.e. the survey

in tha prasent case).
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However, by placing the GN and T&C in a significantly smaller typeface than that used for the reguiar
print in the survey, and relying on respondents to have read the entire, refatively lengthy GN and T&C, NZ
Post appears to have fallen short in undertaking all reasonable steps to minimise the respondent burden
pertaining fo their survey. As a result, the respondent may be found ‘switching off during the survey
completion, e.g. by limiting their reading of the GN, T&C and/or other information on the survey, which
may have implications not only in the area of privacy, but alsc with respect to survey response quality.
While the privacy issue has been addressed. issues pertaining to survey response quality include
potentially reduced validity of the survey’s findings arising as a result of respondents’ partial reading of
the survey content and potentially reduced accuracy and/or validity of the resultant data {Malhotra 2002).
Additionaily, further data quality issues may arise as the data become outdated, which also suggests NZ
Post may wish to undertake further iterations of the survey in the future.

Additionally, very liftle information was provided to the respondents regarding the future use andfor
dissemination of personal information disciosed in the survey. On the survey’s hardcopy version, the
following generic statement is provided: “By undertaking the New Zealand Post Survey, you and your
partner’s name, address, and other information you supply (including your email address and telephone
numbers if you tick the boxes below) may be provided tc companies and other organisations in New
Zealand and overseas fo enable them to provide you and/or your partner, with information about products
and services relevant to your responses to this survey. New Zealand Post may also use this information
for the same purpose.” However, any organisations to which the respondents’ personal information may
be disseminated are left unidentified in the survey, thus violating the Privacy Act’s (1993) third 1PP.

With the exception of the latter sentence (*"New Zealand ... same purpose”), a similar wording is used on
the NZ Post webpage (NZ Post webpage doc, 2009) under the “Privacy” heading. Further, on the online
survey's loading page {NZ Post webpage doc, 2009) the {ollowing content is displayed: “Your information
will be held securely and can only be used as specified by New Zealand Post. This will allow
organisations to mail you relevant messages based on your answers fo the questions. Most importantly,
only contact information is released, along with the fact that one of your survey responses indicates that
you might be interested in a particular offer. Only confact information is released fo any participating
organisation and subsequently your information is protected.” Again, however, no specific identification
andfor details are provided on the survey regarding the NZ- or overseas-based organisations to which
respondents’ personal details may be disseminated, nor the specific details regarding secure storage,
retention and/or eventual destruction of the data.

Disclosure of such information is, however, common practice in markefing research, as illustrated by the
University of Auckiand Human Participants Ethics Committee (UAHPEC) requirement for these details to
be communicated to all research respondents prior to the granting of UAHPEC approval for the
conduction of primary research at the University of Auckland (UAMPEC 2009). Moreover, this observed
inconsistency in the survey-related information provision indicates that NZ Post themselves are uncertain
haw they will use the information. As such, this practice may be viewed as a direct violation of the Privacy
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Act's (1993) IPP1, which aims to prevent the indiscriminate collection of information for which no
particular purpose has yet been determined. Instead, NZ Post appears to have adopted an "in case we
can use it or sell {t” basis, which conficts with the spirit of IPP1. Further, as stated, Paragraph 7 of the
OECD Guideiines, the "Collection Limitation Principle,” provides that "There should be limits to the
collection of personal data.”

#7. MARKET RESEARCHERS SHALL ENSURE THAT PROJECTS AND ACTIVITIES ARE DESIGNED, CARRIED OUT,
REPORTED AND DOCUMENTED ACCURATELY, TRANSPARENTLY AND OBJECTIVELY.

The key contentious issue of Fundamental Principie 7 with respect to the survey lies in the fransparernt
design, execution, reporting and documentation of research projects and principles. As addressed under
points 4 and 5, the survey used the respondents’ entry into a prize draw as a guise for its frue purpose,
which appeared to be the collection of personal respondent information and the compilation of a (direct)
marketing/mail database expected to have significant commercial value, particularly given the survey’s
nationwide scope. Consequently, the survey and related activities including its design, execution, and
documentation were not carried out in a transparent manner, thus breaching the MRSNZ seventh
Fundamental Principle.

5.0 Conclusion

The purpose of this report was 1o explore the marketing aspects, with a focus on relevant principles
contained in the Privacy Act (1893), arising from the New Zealand Lifestyle Survey conducted by NZ Post
{2009). The present report has centred on the marketing-related aspects of survey design and
implementation, which were explored with reference to relevant NZ and intermational codes, standards
and practices developed by relevant industry bodies. Specificaily, three key bodies and their refevant sets
of standards/codes were addressed, including the NZ-based Marketing Association and MR3NZ (Market
Research Society of NZ), and the internationai ICC/ESOMAR. Relevant principles and/or codes
developed by these organisations were examined in light of potential privacy issues, including awareness,
fairness, authorisation and harm arising from the 2009 NZ Lifestyle Survey. Further detail pertaining to
the specific legal implications arising from the marketing aspects addressed in this report is provided in
the legal counterpart to this report,
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6.0 Appendix: NZ Post Lifestyle Survey
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