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Explanatory Note to

Amendment No 6 to the Health Information Privacy Code 1994
This note is not part of the amendment but is intended to indicate, in general terms, its principal effects.
1. Clause 3(1):  Definition of ‘Health or Disability Services’
This amendment aligns the HIPC with related legislation and is viewed as technical.

‘Health services’ and ‘disability services’ were previously defined in the Health Information Privacy Code (HIPC) in the same terms as in the Health and Disability Services Act 1993.  The Health and Disability Services Act has now been replaced by the New Zealand Public Health and Disability Act 2000, which adds definitions for ‘personal health services’ and ‘public health services’.  
The Commissioner has incorporated the new definitions from the New Zealand Public Health and Disability Act 2000 into the HIPC to accurately reflect the nature of the health sector in New Zealand.  
The main change will be to bring agencies providing ‘public health services’ within the ambit of the HIPC.
2. Clause 3(1): Definition of ‘Ethics Committee’
This amendment aligns the HIPC with related legislation and is viewed as technical.

Ethics committees play an important part in the HIPC.  Rules 2, 10 and 11 have exceptions allowing collection, use and disclosure of information for research purposes.
  These exceptions are all dependent on approval having been given by an ethics committee, where necessary.  The amendment makes a number of changes to the definition.  
Notably, it allows the Ethics Committee of the Health Research Council to approve ethics committees.  This recognises its important role in accrediting institutional and regional ethics committees.

The amendment also changes the definition to include ethics committees established by or pursuant to any enactment.  This would include, for example, ethics committees created under section 27 of the Human Assisted Reproductive Technology Act 2004. 
The intent of the amendment is to ensure that all ethics committees considering personal health information are caught within the scope of the definition.

3. Clause 3(1): Definitions of ‘health professional body’, ‘health registration enactment’, ‘registered health professional’ and ‘health practitioner’ (also affecting clauses 4(2) and 5)
This amendment aligns the HIPC with related legislation and is viewed as technical.

The Health Practitioners Competence Assurance Act 2003 (HPCA) created a unified framework for the regulation of health professionals.  Prior to the passage of the HPCA, registered health professionals were regulated by a range of statutory bodies.  Each of these bodies was created by its own Act, for instance the: 

· Chiropractors Act 1982

· Dental Act 1988 

· Dieticians Act 1950

· Medical Practitioners Act 1995 

· New Zealand Register of Osteopaths Incorporated Act 1978 

· Nurses Act 1977 

· Optometrists and Dispensing Opticians Act 1976 

· Physiotherapy Act 1949 

The amendment removes from the HIPC the definition of “health registration enactment” as it is no longer necessary.  “Registered health professional” has also been removed from the HIPC and replaced with “health practitioner”.  “Health professional body” is defined as a body exercising registration and disciplinary powers under the HPCA.
The amendment may help to improve the clarity of decisions made in relation to health practitioners’ personal information but does not significantly change the scope of the HIPC.

4. Clause 3(1): Definition of ‘hospital’
This amendment removes an unnecessary definition and is viewed as technical.

The definition of hospital in the HIPC currently refers to the Medical Practitioners Act 1995, which has been repealed.  The definition in that Act made reference to two other Acts, the Alcoholism and Drug Addiction Act 1966 and the Health and Disability Services (Safety) Act 2001.  
It would be possible to use the definitions from these two Acts.  However, “hospital” is a word in common usage and the Commissioner therefore decided to leave it undefined.
5. Clause 4(2)(j): Reference to Accident Insurance Act 1998
This amendment aligns the HIPC with related legislation and is viewed as technical.

The Accident Insurance Act 1998 has been replaced by the Injury Prevention, Rehabilitation and Compensation Act 2001 (IPRCA).  

The amendment simply reflects this change.

6. Clause 4(2)(la): Reference to district inspectors and deputy district inspectors under the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003
This amendment aligns the HIPC with related legislation and is viewed as technical.

Section 144 of the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 provides for district inspectors and deputy district inspectors to be appointed.  The individuals fulfilling these roles will be collecting, using and disclosing health information in much the same way as people appointed to the equivalent roles under the Mental Health (Compulsory Assessment and Treatment) Act 1992.  
This amendment provides that inspectors are considered as health agencies and therefore subject to the HIPC.
7. Clause 4(2)(o): Coroners Act 2006

This amendment aligns the HIPC with related legislation and is viewed as technical.

Clause 4(2)(o) previously defined the Department for Courts as a health agency, but only in respect of documents referred to in section 44(2) of the Coroners Act 1988.  There are two ways in which clause 4(2)(o) was outdated.  

The first was that the Coroners Act 1988 has been replaced by the Coroners Act 2006, which came into force on 1 July 2007.  The 2006 Act sets out, in section 29(1), a scheme giving the public a degree of access to documents relating to coroners’ investigations in a similar way to that in section 44(2) of the 1988 Act. 

The second is that the Department for Courts no longer exists and its functions have been taken over by the Ministry of Justice.  

This amendment provides that the department responsible for the administration of the Coroners Act 2006 (currently the Ministry of Justice) is considered as a health agency but only with regard to documents relating to coroners’ investigations as set out in section 29(1) of that Act. 

8. Clause 5: Rule 12(4) Registration number

This amendment relaxes a restriction on the use of health practitioner unique identifiers and is viewed as technical.

Previously health agencies need to notify the Commissioner in writing before they used a practitioner’s registration number to identify him or her.  
The  amendment to rule 12(4) of the HIPC removes the requirement for written notification.

9. Clause 6(2)(b): Charging for Magnetic Resonance Imaging (MRI) and Positron Emission Tomography (PET) Scan Photographs 

This  amendment updates the HIPC to accommodate technological developments and is viewed as technical.

The Privacy Act permits private sector agencies to levy a reasonable charge for providing copies of personal information in response to a request.  In recognition of the importance of access by people to their own health information, clause 6 of the HIPC limits the circumstances under which a charge may be levied for access to health information.  
The HIPC makes few references to specific technological devices or developments.  Clause 6(2)(b) is a rare exception, allowing health agencies to charge for costs incurred in making copies of certain forms of health information.  
While it is anticipated that many requests for information of this nature may be met by the provision of inexpensive digital copies on CD-Rom, this may not always be feasible.

Accordingly the Commissioner has added MRI and PET scan photographs to the list of documents for which a charge may be levied in responding to an access request.
10. Schedule 1: Communicable Disease Centre

This  amendment removes an outdated reference and is viewed as technical.

Schedule 1 lists health agencies that may not come within the scope of the definition in clause 4.  The Communicable Disease Centre no longer exists, and Environmental Science and Research Limited (ESR) has taken its place. 
ESR has a number of health-related functions, such as forensic investigation and public health surveillance and it is therefore appropriate that it be considered as a health agency.
11. Schedule 1: ACC Regulator

This  amendment aligns the HIPC with related legislation and is viewed as technical.

The Accident Insurance Act 1998 established the role of the Accident Insurance Regulator.  This person was, and to some extent still is, responsible for ensuring that the law and regulations are adhered to in relation to the competitive provision of workplace accident insurance between 1 July 1998 and 1 July 2000.

Since the return to a single public accident insurance scheme (administered by the Accident Compensation Corporation, or ACC) on 1 July 2000, the Regulator's role is greatly reduced.  However, the existence of a small number of active claims from 1 July 1998 to 1 July 2000 means that the Regulator is still required to monitor claims and investigate complaints relating to these claims from time to time.  Therefore the reference to the Accident Insurance Act 1998 remains in this place in the HIPC.
This amendment simply adds a reference to ACC’s current enabling statute, the Injury Prevention, Rehabilitation and Compensation Act 2001.
12. Schedule 2: Agencies approved to assign National Health Index number
This  amendment expands the list of agencies permitted to assign the NHI number and is viewed as significant.

Rule 12 of the HIPC prohibits unique identifiers from being assigned by different agencies.  The NHI number is an exception to that prohibition; rule 12(3) allows an agency to assign the NHI as long as that agency is listed in Schedule 2.  

Nearly every New Zealander has an NHI number assigned to him or her, but public awareness about the scheme is very low.
  A number of submitters expressed concern about the lack of consumer input into the development and operation of the NHI system.  
Schedule 2, as amended, is intended to accurately represent the current nature of the health sector in New Zealand and to anticipate future developments as much as possible.  The changes allow classes of agencies such as Primary Health Organisations, District Health Boards and health practitioners to assign the NHI.  A major change is to allow assignment of the NHI by health agencies providing services to the Ministry of Health, District Health Boards and ACC. 
Rule 12 regulates who may assign the NHI, but not who may access it. Currently the New Zealand Health Information Service controls online access to the NHI by way of a user agreement.  This agreement sets out obligations on agencies accessing the NHI, particularly with regard to the privacy and confidentiality of health information.  
In order to preserve those privacy safeguards in the user agreement the Commissioner has confirmed with the Ministry of Health that no changes will be made to the privacy-related areas of the user agreement without consultation with the Commissioner.  

This expansion of Schedule 2 is a significant change to the HIPC.  The Commissioner will be closely monitoring developments in this area.

� Rule 2(2)(g)(iii), rule 10(1)(e)(iii) and rule 11(2)(c)(iii) Health Information Privacy Code 1994.


� A discussion of the importance of the word ‘assign’ may be found on the Privacy Commissioner’s website at � HYPERLINK "http://www.privacy.org.nz/library/hipc-amendment-no-6-information-paper" ��http://www.privacy.org.nz/library/hipc-amendment-no-6-information-paper�.  The discussion is under the heading “Rule 12: Unique Identifiers”. 
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