SOCIAL SECURITY AMENDMENT BILL

Report by the Privacy Commissioner to the Minister of Justice on the Social Security Amendment Bill concerning the information match between the Departments of Social Welfare and Labour pursuant to section 131A of the Social Security Act 1964

April 29, 1997

This bill will affect the normal expected operation of Part X of the Privacy Act in respect of an authorised information matching provision.  The changes have been proposed to meet difficulties encountered by the departments.  The bill has been formulated in discussion with me and I do not oppose its enactment.  

Section 131A of the Social Security Act 1962 is an “information matching provision” listed in the Third Schedule to the Privacy Act.  It was introduced by the Social Security Amendment Act 1996.
  

Although there is a single statutory definition of “information matching” (Privacy Act, s.97) there are, in fact, a variety of potential match types each having different characteristics.  The NZES/NZISS match has some features which differ significantly from those previously authorised.  Existing programmes which have been authorised in New Zealand primarily fall within the categories of “detection of illegal behaviour” and “location of persons”.  The NZES/NZISS match is the first which could be characterised as involving “confirmation of continuing eligibility” (although some of the other programmes have an element of that through their detection of illegal behaviour) and “updating of data”.
   Furthermore, this match is the first with a significant feature of data linkage as an integral part of the programme.

With the novel characteristics of this match in mind I have been willing to explore alternatives to the standard unqualified application of Part X of the Act.  For example, the departments anticipate using an on-line computer connection in relation to the programme.  To facilitate that, on 25 June 1996, I granted an authorisation under information matching rule 3(1).  My staff have also been exploring with the departments concerned how the reports that I will require under section 104 of the Privacy Act can fit the circumstances of this particular match.

However, obviously I have no power to dispense with most aspects of Part X.  Accordingly, when the departments identified significant difficulties in complying with the notice requirements under section 103 consideration was given by those departments to amending the Social Security Act.  

The key change that the bill will make is that the DSW is exempted from the requirements of section 103 of the Privacy Act which relates to the issuing of notices of adverse action and imposes a minimum period of five working days before any adverse action can be taken following service of the notice.  When an agency chooses to deliver notices by post they are deemed to be received on the fourth working day after posting.  As the DSW anticipates posting notices, this effectively for its purposes would require nine days after sending the notice before adverse action could be taken.  This would cause the DSW difficulties in respect of its existing computer programming and the Government’s objectives in respect of the work testing arrangements.  I have drawn attention to the possibility of using other methods of delivering notices which   provide greater certainty as to the date of delivery.

The bill will substitute an alternative notice procedure pursuant to a new section 131C of the Social Security Act.  This section has been modelled on section 103 and tailored to the circumstances of this match.  However, the key change contained in this section (and related sections 131D and 131E) is that a shorter period is prescribed before DSW may take action to suspend, cancel or reduce a benefit.  

The bill makes it clear that any failure by the DSW to comply with the requirements of section 131C will, for the purposes of complaints under the Privacy Act, constitute a failure to comply with the provisions of Part X.  I am to report on compliance with section 131C in the same manner in which I report on notices under section 103 of the Privacy Act.

I am satisfied that the notices under the proposed section 131C will be comparable to notices under section 103 and that similar privacy protection will result.  Other than section 103, application of Part X to the match is unchanged.  

The notice period under the new scheme will be less favourable to beneficiaries affected than the normal Part X arrangements.  In my view, the five working days that Part X generally specifies is not overly generous.  To reduce that period further is a matter of some concern.  However, I am informed that significant practical difficulties have been encountered by the Department due to their computer programming and I am further told that these difficulties are insuperable if the work testing is to get under way as anticipated.  I will keep the matter under review to see if there is a significant level of complaints or evidence that the brevity of the time period is causing  problems.  I will not hesitate to draw attention to any such shortcomings.

� 	See Report by the Privacy Commissioner to the Minister of Justice in relation to the Proposed Information Matching Provision contained in clause 116 of the Tax Reduction and Social Policy Bill (the NZES/NZISS match), 28 April 1996.


� 	I am using the categorisation of computer matching described in Roger Clarke, Computer Matching by Government Agencies: A Normative Regulatory Framework, Australian National University, 1992.  He identifies 8 primary purposes for most matching programmes.





