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17 May 2011
Charles Chauvel MP
Chair, Regulations Review Committee
Parliament House

Wellington

Dear Mr Chauvel
Christchurch Earthquake (Information Sharing) Code 2011 (Temporary) Amendment No 2
I write further to my letters of 2 and 10 March 2011 in which I advised the Committee of the issue of the Christchurch Earthquake (Information Sharing) Code 2011 (Temporary) and Amendment No 1 to that code.
I now write to enclose 12 copies of Amendment No 2 which was issued on 13 May in reliance on the urgency provision provided in section 52 of the Privacy Act 1993.  It comes into effect on 19 May.

Notification in the New Zealand Gazette has been arranged for Thursday 19 May.

It was my view that it was necessary to issue this amendment and that the normal procedure to be followed in section 48 of the Act, involving public notification and submissions, would have been impracticable because it was necessary to issue the amendment urgently.

Extending duration of the code

The principal effect of this amendment is to extend the life of the code to 30 June 2011.  Had the amendment not been made, the code would have expired on 24 May.  The five week extension is designed to provide a little longer for several agencies, particularly government departments, to make use of the code then transition away from reliance upon it. 
When the code was first issued, its continuing duration was dependent upon the continuation of a state of national emergency.  The code originally specified that it would expire on 24 May “or on the date on which the emergency declaration terminates, whichever is the earlier”.

However, given that the state of national emergency was required to be continued on a week by week basis, this expiry arrangement did not provide the degree of certainty that I felt desirable for information handling arrangements.  Nor would it have been possible for much notice to have been given of the expiry of the code.  Accordingly, Amendment No 1 delinked the expiry from the declaration of a state of national emergency and specified a fixed date, 24 May, as the end date.  As events transpired, the end of the state of national emergency at the beginning of this month happened quite suddenly and without warning.  Accordingly, Amendment No 1 did serve its purpose in allowing reasonable notice of the code’s impending expiry and thus allow agencies to plan for the day.

I have solicited views from a range of government departments and a few other selected agencies involved in the earthquake response and, for the vast majority, there seems to be no problem with the code expiring on the appointed day.  However, as the committee is fully aware, the end of the state of national emergency did not signal the end of intensive government efforts in response.  Several departments have expressed to me a desire for the code to be temporarily continued.
Although circumstances have not allowed for a public submission exercise, I have within the time available solicited viewpoints from a range of affected agencies.  This was done partly by circulating a questionnaire to the 26 government departments participating in the Canterbury Earthquake Officials Committee on Domestic and External Security Coordination.
I attach a compilation of the answers to the questionnaire.  It is unnecessary here for me to go point by point through the document but it will be clear that several government departments have asked for the code to continue for a while.  The extra month or so duration of the code will provide greater flexibility in enabling those departments to take all necessary steps to transition off the code (for instance, by documenting information disclosure protocols that may have been developed over the last couple of months and ensure that those confirm with the general provisions of the Privacy Act).
Omitting reference to emergency declaration

As mentioned, Amendment No.1 de-linked the expiry date from the state of national emergency.  However that amendment did not remove all reference to the emergency declaration from the code.  At the time of Amendment No.1, the state of national emergency remained in place and looked set to continue for some time.  
However, the state of national emergency ceased on 1 May.  Accordingly, with an emergency declaration no longer in force, it has been necessary to amend the code to remove all such references.  Clauses 4 and 5 do this by omitting the definition of ‘emergency declaration’ and removing reference from clause 4.

If the committee has any questions in relation to the amendment, or this letter, please feel free in the first instance to contact Blair Stewart, Assistant Commissioner (Auckland), at 09 302 8654.
Yours sincerely
Marie Shroff
Privacy Commissioner
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