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2 March 2011 
Hon. Charles  Chauvel, MP
Chair, Regulations Review Committee
Parliament House 


Wellington  
Dear Mr Chauvel
Christchurch Earthquake (Information Sharing) Code 2011 (Temporary)
I enclose 12 copies of the Christchurch Earthquake (Information Sharing) Code 2011 (Temporary) which was issued last Thursday under s.46 of the Privacy Act 1993.

The amendment was issued on 24 February 2011 in reliance upon the urgency procedure provided in s.52 of the Act and came in to effect later that day at 5pm.  
The code is scheduled to expire in three months time on 24 May, or on the date on which the declaration of a state of national emergency terminates, whichever is the earlier. 
Notification in the Gazette has been arranged for Thursday 3 March. 

Urgent issue of code
In my view it was necessary to issue this code of practice. I also took the view that it would have been impracticable to follow the normal procedure in s.48 of the Act, involving public notification and submissions, because it was necessary to issue the code urgently.  When I issued the code, a state of national emergency was in effect.  If the code was to be useful to help overcome barriers to desirable information sharing in the emergency, it was essential to have the code in place immediately.  For these reasons, I utilised the urgency provision in s.52 of the Act.
Normally s.49(2) ensures that a code does not commence for 28 days after issue.  However, in reliance upon the urgency provision, I dispensed with that requirement and provided that the code would come into effect within hours, later that same day.
I do not lightly take the step of issuing a code without the broad stakeholder engagement and public consultation that is normally a hallmark of my office’s approach to code-making.  While notification and consultation was not possible on this occasion, I nonetheless was cautious and adopted what I believed to be a proportionate approach that reconciles the important public objectives of facilitating emergency responses while safeguarding privacy.  In particular, I modelled my code closely upon legislation adopted in an amendment to the Australian Privacy Act 1988 (see Part VIA).  Australia is a similar society to New Zealand with comparable privacy law.  The Australian Parliament amended their law only after experience of a major disaster, the Boxing Day tsunami, and after careful enquiry and public debate.  I also specified that the code would continue only for so long as the state of national emergency was in effect. 
Background 
I enclose a copy of a letter dated 24 February which accompanied distribution of the code to public sector agencies involved in the Christchurch earthquake response.  It provides some contextual and explanatory material. 

While no serious problems have been previously identified with the operation of the Privacy Act after natural disasters in New Zealand, I was conscious that the scale of this emergency was unprecedented.  My office has for some years kept a watching brief on overseas experience with privacy laws particularly following the Boxing Day tsunami (2004) and Hurricane Katrina (2005) and I knew that information barriers are sometimes encountered.  
In 2008 I released a report recommending that officials responsible for disaster management consider whether any amendment to the Privacy Act is desirable to provide for best practice disaster information management in the event of a declared emergency.  More specifically, the recommendation questioned whether amendments based upon those adopted in Australia would be useful.  For background information I enclose a copy of that earlier report (Report by the Privacy Commissioner to the Minister of Justice, Fourth Supplement to First Periodic Review of the Operation of the Privacy Act 1993, 15 May 2008, Part 2.17, ‘Catastrophic Natural Disasters’, Recommendation 83A). 
I expect that recommendation is receiving consideration by the Law Commission in their current review of privacy law.  However, given that their review is not yet complete, it fell to me to consider whether to act using my existing code of practice powers.  Noting the scale of the emergency and the importance of avoiding barriers to necessary information flows, I decided to issue the code and did so within a day of the declaration of national emergency. 
The code was a precaution to provide agencies involved in responding to the emergency, and other agencies interacting with them and with victims’ families, reassurance by providing supplementary authority to share information as needed.  I was not reacting to specific problems that had been encountered but instead trying to act pre-emptively to diminish the likelihood of barriers to disclosure in the emergency.  

It is my intention to properly review the usefulness and operation of the code at a later date. However, I might mention that the informal feedback received thus far has been positive.

I would be pleased to supply any further information on request or answer any questions that the Committee may have. 
Yours sincerely
Marie Shroff

Privacy Commissioner 
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