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Introduction

3 The appellant appeals, under s 123 of the Human Rights Act 1993, against 2
decision of the Complaints Review Tribunal (now ths Human Rights Review
Tribunal} (“the Tribunal”), gven on 31 Aungust 2001, The Tnbunal upheld the

respondent’s decision to withhiold the name of an informant from the appellan

Factual background

2] In 1997 the appeliant was in receipt of a benefit under the Social Security Act
1964. He appealed to the Social Security Appeal Autherity against a decision of the
respondent to cancel a special benefit which had been paid to him since 12 August
1991. An officer of the respondent provided a report t¢ the Authority, pursuant to
s 12K of the Social Security Act 1964, setting out the background to the decision and
the position of the respondent. The report included the following passage:

“I have received information which suggests that the appellant is conducting

a home industry from his place of residence. [ understand that he does up
old coal ranges and then sells them off in Auckland.”

3] The Authority upheld the appeal. It made no reference to the informeation
received from the informant. The appellent was, howsver, dissatisfied with the

quantumn of the special benefit which the Authority directed the respondent to pay

and unsuccessfully pursued an appeal to the High Court ageinst the decision.
[4].  The appeliant also askad the respondent, under Principle 6 of the Privacy Act
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Relevant statutory provisions

[5] Principle 6 in s 6 of the Act provides individuals with a right to access

personal information about themselves held by an agency. It provides as follows:

“Access to personal {uformation

(1) Where an agency holds personal information 'f:: such 2 way that it
can readily be ratrieved, the individual concernad shall be entitled—
(&) To obtain from the agency confirmaiion of whether or not
the agency holds such personal information; and
) To have access to that information.
(2) Where, in accordance with subclause {1)(0) of this principle, an
~Individual i{s given access o persoﬁa-l information, the individual
shall be advised that, under principle 7, the individuzl may request
the correction of that mfoz‘mation.
(3) The application of this principle is subject to the provisions of Parts
4 and 5 of this Act.”
(8] “Personal infommation” and “agency” are defined in s 2 of the Act. It is not

in disoute that the name of the informant is personal infommation about the appellant
P

and that the respondent is an agency for the purpose of e Act,

[7] Principle 6 is subject to Part IV of the Act which ssts out the clrcumstances
in which an agency may refuse access to personal information. Part IV includes s 27

which relevantly provides:

“1 An agency may refuse to disclose any nmiormaton requesied

pursuant to principle 6 if the disclosure of the information would be

likely —

{ci To prejudice the maintenanc the
nrevention, investigation, and ¢ I the
right o 2 fair mal; or

{d) To endanger the safety of any indiviceal”

8] Complaints against a refusal to disclose under Pasis IV and V of the Act ars
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$ 66(2)(a)(D) it includes a refusal under Part IV or Part 'V to make information

1

available in response to a request.

9] The complaints procedure permits the applicant to ask the Commissioner to

review the decision and, on his rejection of it bring preceedings before the

Tribunal pursuant to s 83(a) of the Act. In such proceedings the Tribunal s entitled

to grant a remedy if it is satisfied on the balance of probabilities that there has been
an interference with the privacy of an individual. A right of appeal is conferred by
s 89 which applies the appeal provisions of the Human & 1ghts Act 1993 1o decisions

of the Trbunal.
The decision appealed from

[10] The respondent refused to disclose the identity of the informant, relying on
5 27(1)(c) of the Act and also on s 29(1)(j) which permits an agency to refuse to
discloss information if the request is frivolous or vexatious. The Commissioner
determined that the respondent was entitled to rely on s 27(1)(c) but rejected a
submission by the respondent that it could also rely on s 27(1)(d}. The s 25(1)()

ground appears not to have been pursued.

(11] The Tribunal agreed with the Commissioner that the respondent was entitled
to withhold the name of the informant under s 27{1)(c). It found it unnecessary {0
decide whether s 27(1)(d) also provided 2 ground. It summarised its findings In the

I ~ .
following passage:

“Section 27(1)(¢) Privacy Act provides agencies liks the defendant (e.g

Child, Youth and Family, the police) which rely on the free flow of
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as unfair. However, if [ were to consider the *ﬂlease of informant
L‘l.;orrr:auou in cases where there are allegations that the informant has acted
in a malisious or vexatous manner, this would place 2 burden on the agency
holding the information to then conduct a further investigation into the bona
fideg of the informant. In many cases it woul d be difficult to establish with
any cartainty whether or not the informant had provided the informatiSon in
bad faith and it may still inhibit the flow of information as members of the
public would have no c2 r‘amjr with regard to whether or not informeant
information would be protecte

th
2

[12]  The issue which arises in this appeal is therefore whether the Tribunal was
right to find that there had not been an interference with the privacy of the appellant

because the respondent was entitled to refuss fo discloss the informant’s name

pursuant to s 27(1){c).
Analysis and discussion

[13] Section 27(1) permifs an agency to refuss to disclose information if
disclosure is “likely” to have any of the consequencss which follow. I accept Mr
Liddell’s submission that in this contex “likely” means a distinct or significant
possibility and that in order to avail itself of one of the grounds in s 27, an agency
must show there is a rsal and substantial risk to the interest being protected:

Commissioner of Police v Ombudsman [1988] | NZLR 385 at 391, 404 and 41 1.

[14] Both Mr Liddell and Mr Stevens referred me to the history of s 27(1){(c) of
the Act and to the consistent approach which has been taken to ifs interpretation by
decisionmakers and tribunals. Before the Privacy Act was enacted in 1993, the night
of access to personal information held by & public sector organisation was conferred
by Part V of the Official Information Act 1982, By s 6{c¢) of the Official Information

Act, access 10 Information could be withheld if the making available of that
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[15] Against that background, the identical wording was used in the Privacy Act.
Predictably, the Privacy Commissioner and the Tribunal have interpreted s 27(1)(c)

in the same way: see Roth, Privacy Law and Practice, (Butterworths) para 10278,
Typical of the decisions upholding 2 refusal to disclose the name of an informant, is
Case No A5862 (1598) 11 Compendium of Case INotes of the Cmbudsmen, pp 64-63
which was referred to me by Mr Liddell. In that case a local authonty (acting under
the comparable provision, s 6(2), of the Local Gevemnment GCfficial Information and
Meetings Act 1987) had declined to disclose names of persons who had complained
about noise at a licensad restaurant that hosted live music. The Chief Ombudsman,

Sir Brian Elwood, upheld the decision, saying:

“The approach taken to this provision in relation to the identity of
informants has been well established.  Although each case rmust be
considered on ifs merits, nformation identfying an informant can, in most
cases, be withheld. This is because many public secior agancies have law
enforcement functions and rely significantly on information from the public
to assist them to discharge those functions. If they were unable (o protect
the identity of informants or complainants, members of the public would be
less likely to come forward with information regarding possible offences,
thereby prejudicing the ability of the agencies to maintam the law, including
the prevention, investigation and detection of offences.”

[16] There is therefore a substantial body of decisions dating from 1982 which
have recognised that in a proper case, s 27{1)(c) may be relied on to deny access to
the name of an informant. The decisions are firmly grounded in the words of the

statute 2nd in the pragmatic concems which, since R v Hardy (1794) 24 St Tr 199,
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kave conferred public intersst immunity on police informants. For more than two
e
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centuries it has heen accepted that the public interest fevours preserving the

anonyruty of police informers by keeping n avenues of information which will

;

assist in the detection and investigation of crime.

(17] The decisions under the New Zealand legisiation have properly emphesised,
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In the circumstances of this case, [ think that is broadly the way the enquiry should
be approached. But I do not see the involvement of an agency in the maintenance of
the law as a necessary condition of & refusal to disclose. There may be
circumstances in which the maintenance of the law will be prejudiced by release,

though the functions of the agency itself are unaffected.

(18] Inthis case, however, the respondent’s involvement in the maintenance of the
law is not in issue. Its statutory responsibility for the administration of the benefit
system under the Social Security Act 1964 includes preventing, investigating and
detecting offences concerning the receipt of benefits. Its statutory objectives are the
efficient administration of social welfare benefits and protecting the public purse:

Nicholson v Department of Social Welfare [1599] 3 NZLR 50, para 30.

[19] For the purpose of discharging these obligations, the respondent relies on
information from the public as well as on the activities of its own staff. I think
Mr Stevens was right to say that the detection and investigation of benefit fraud is
peculiarty reliant on a flow of information from the public. A government
department is singularly ill-equipped to carry out the observations Wmch frequently
bring such offending to light. It is not just a matter of insufficient resources, though
that too must play 2 part. It is the nature of the activities which tend to reveal benefit

abuses. They would often escape detection if it were not for the intervention of

members of the public.

[20] In my view, the rsspondent’s fears that disclosurs of the identity of the

informant could discourags other potential informants from giving informetion are

fully justified. Tt undoubtedly would prejudice the maintenance of the law, and by

the means identified in s 27(1){c) — the prevention, investigation and detection of

offsnces. There are no special clrcumstances which could support 2 contrary view.
It follows that the respondant was entitled to refuse disclosure and the Tribun nal and

the Comumissioner were night to uphold the decision.



Appellant’s position

[21] Like the Privacy Comumissioner, [ have considsrzble sympathy for the
appeliant who, to use his words, is concemed o know who his fiends are. In bot
his extensive written submissions and in his restrained and responsible oral

argument, he also expressed particular concern that the raspondent’s decision may

eflect adversely on him. This largely derived from the respondent’s position before

ey

the Comumissioner and the Tribunal that it was also entitled to relv on s 27713 d). Mr
J A .J\
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would pose a threat to the safety of any individual.

[22] It needs 10 be emphasised that the argument under s 27(1)(d) was not pursuad
before me. The Privacy Commissioner held that the respondent did not have a
proper basis under s 27(1)(d) to withhold the name of the informant. That position
was maintained in submissions on his behalf to the Tribunal. The decision of the
Tribunal rested solely on s 27(1){c). There is therefore no umplication in either the
Tribunal’s decision or this judgment that the appellant poses a threat to the informant

or any other person.

(23] The appellant also feels aggrieved that the information provided by the

£

informant, which he disputes, remains on record. That issue does not directly anse
in this appeal. However, the appellant may wish to take advantage of his right under
Principle 7 to request the comrection of personal information held by the respondent
and to have attached to the nformation a statement of any correction sought but not
made. Mr Liddell made it clear in submissions that the respondent would be
prepared to attach such a stalement. The appellant may also take comfort from

pe"fsonai information not to use e
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accurate, up to date, complete, relevant, and not misleading.




Result

(241  The appeal is dismissed. In the circumstances, there is no order for costs.

7
Delivered at /- 20 am/peon Z U/% < 2003,
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